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touch. 
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button, the staccato, nerve-wracking clatter 
of typewriting ... to subdue it to a murmur 
no more diverting than a kitten’s contented 
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Number 2 


Federal Income Tax Status of Premium and 
Discounts on Corporate Bonds 


By WILLIAM C. PURNELL * 


I 


HE interesting and important Old Colony 
litigation, which was terminated early this year 
in the Supreme Court of the United States,’ 
has, during the course of its progress through 
the courts, largely determined the treatment of 
premium on corporate bonds for Federal income tax 
purposes. Since the result has naturally settled some 
aspects of this problem, it will be interesting to 
note what these may be, and particularly to gather 
what effects, if any, have been thereby occasioned 
the related question of bond discount. Undoubtedly 
large sums, either as revenue to the government, or 
in taxes saved by tax paying corporations, depend 
entirely upon the disposition of this latter point. 
When the case of the Old Colony Railroad was 
originated before the Board of Tax Appeals,® the 
status of bond premium was, for the first time, placed 
in issue. It appears that the railroad company had 
sold its bonds prior to the year 1904 at a premium. 
This item was credited to a separate premium ac- 
count (a surplus account) and remained there un- 
disturbed until 1914. In that year the Interstate 
Commerce Commission, which was then seeking to 
standardize common carrier accounting, required the 
amortization of this premium over the life of the 
bonds for the purpose of reports to that Commission.‘ 
The Old Colony complied with this requirement 
under protest, and did not report the annual portion 
thus determined, as income. In the year 1920 the 
Commissioner of Internal Revenue included this sum 
in gross income, and accordingly assessed a de- 
ficiency. The Board, without deciding whether the 
premium constituted taxable income, ruled that there 
was no deficiency because the application of what 
may be conceded to be a convenient and sound ac- 
* Attorney at Law, Baltimore, Md. 
1 Old Colony RR. Co. (1927) 6 B.T.A. 1025; affirmed 1928, Commis- 
sioner v. Old Colony RR., CCA 1st Cir. 26 Fed. (2d) 408; Old Colony 


RR. (1929) 18 B.T.A. 267; reversed, Commissioner v. Old Colony RR., 
50 Fed. (2d) 896, CCA ist Cir. (1921). 


2284 U. S. 552, decided February 15, 1932. See 45 Harvard Law 
Review 1116; 32 Columbia Law Review 741; 17 Cornell L. Q. 496. 








counting practice, cannot create taxable income in 
any year where no transactions have occurred to 
give rise to it.©5 The Commissioner appealed to 
the Circuit Court of Appeals for the First Circuit 
where the ruling was affirmed, but upon the more 
temperate ground, that if premium constitutes in- 
come at all, it must be income for the year in which 
received, and since, in the case before it, this oc- 
curred prior to the adoption of the Sixteenth Amend- 
ment, any later taxing act could not reach such 
income.® 

In adjusting the Old Colony’s tax liability for 1921, 
the Commissioner renewed the fight for taxation of 
this premium, but now upon the theory that it formed 
a non-deductible portion of the sum paid the bond- 
holders as nominal interest on the bonds, since it was 
not actually interest within the meaning of that term 
as used in the statute, and consequently, could not 
be taken as a deduction from gross income.” These 
intellectual gymnastics proceeded upon the premise 
that the interest rate determines the market price 
of bonds issued,’ inducing purchase at a premium 
where the rate is above the normal or “effective” 
rate, and therefore the extra payment by the pur- 
chaser constitutes an advance or loan of capital, 
which is returnable over the life of the bonds. Thus, 
when interest is paid, the sum disbursed represents 
“effective” interest, and, in addition thereto, the re- 
turn of a pro rata part of the premium. This latter 
item, it was contended, is for these reasons not de- 
ductible as interest, and consequently forms an ad- 
dition to taxable income.® The Board, however, 


3 weg 6 B.T.A. 1025. 

4See Classification of Balance Sheets, Income and Profit and Loss 
Accounts, Interstate Commerce Commission, (1914). 

56 B.T.A. 1025, 1027. See criticism of this decision in Brady, “The 
nn ane Case—Are Bond Premiums Income?” 9 The Tax Magazine 

1 1931). 

8 bn v. Old Colony RR. (1928) 26 Fed. (2d) 408. Certiorari 
was sought and granted in this case, (1928, 278 U. S. 592) but was later 
dismissed upon the representation by the government that the record 
was insufficient. (1929, 279 U. S. 876.) 

7See Revenue Act of 1921, Section 234(a). 

8 See however Fall River Elec. Light Co. (1931) 23 B.T.A. 168, where 
doubt of the soundness of this theory is expressed, it being observed 
that general market conditions and the financial standing of the issuing 
company also enter largely into the determination of price. 
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adhered to its former position *° and the case again 
went to the Court of Appeals. There the argument 
made for the Commissioner prevailed and the Board 
was reversed." The effect was also to overrule, for 
all practical purposes, the decision on the previous 
appeal, although the Court purports to distinguish 
the two cases.” 

The Supreme Court granted a certiorari** and at 
length decided ** that the Revenue Act of 1921, en- 
acted in the same form as the preceding statute * 
and in full view of the provision of the existing 
regulations ?* defining bond premium as income, 
established sufficiently a Congressional intent that it 
is to be so regarded. It was further held that ac- 
cepting the status of premium as income, it may 
be considered as such, only for the years in which 
it was actually received. Inasmuch as this period 
occurred in the case, before March 1, 1913, “that in- 
come had become capital prior to the adoption of the 
Amendment and could not be reached by a subse- 
quent income tax act.”** Dealing with the argu- 
ment made for the Commissioner, Mr. Justice Roberts 
said that the provision in the statute for the deduc- 
tion of interest,1* meant “interest” in the popular and 
ordinarily accepted sense, this being preferable to 
“any curious, narrow, or hidden sense that nothing 
but the exigency of a hard case and the ingenuity 
and study of an acute and powerful intellect would 
discover.”?® Having thus characterized the account- 
ing theory relied on by the Commissioner,” the 
railroad was held entitled to deduct the full amount 
actually paid as interest on its bonds in each year. 
In this manner the protracted litigation finally came 
to rest upon substantially the reasoning which 
formed the basis for the first decision of the Circuit 
Court of Appeals nearly four years before.” 

Meanwhile, the Board, purporting to rely on its 
own decision in the first Old Colony case,”? con- 
sistently held premiums were not taxable if received 
before 1913, but were subject to tax if they were 
received thereafter.* Following however, the opin- 

® See this argument outlined in Fall River Elec. Light Co., supra; Old 
Colony RR. v. Commissioner, 284 U. S. 557, 558, 559. 


10 Old Colony RR. (1929) 18 B.T.A. 267. 

11 Commissioner v. Old Colony RR. (1931) 50 Fed. (2d) 896. See 41 
Yale L. J. 286. 

1250 Fed. (2d) 896, 897. “Such a result may seem contrary to the case 
in this circuit of Commissioner v. Old Colony Railroad, 26 F. (2d) 408, 
which involved a similar state of facts. The decision was that a profit 
made in 1904, before the passage of the Sixteenth Amendment to the 
Constitution of the United States, could not be taxed. The court’s 
attention was not called to the fact that the profit made in the early 
years was not being taxed, but that it was being used only to determine 
the expense of the year 1921 of the payment of interest on the bonds. 
This is not a tax, but an allocation, under proper accounting methods 
for books kept on the accrual basis, of the expense chargeable to the 
year 1921.” 

13 284 U. S. 606, October 26, 1931. 

14 284 U. S. 552, February 15, 1932. 

1% Compare Revenue Act of 1918, Sec. 234(a) with Revenue Act of 
1921, Sec. 234(a). 

%® Regulations 45, Art. 544 (2) (a) “If bonds are issued by a corpo- 
ration at a premium the net amount of such premium is gain or income 
which should be pro rated or amortized over the life of the bonds.” 

17 284 U. S. 552, 557. 

18 Revenue Act of 1921, Sec. 234(a). 

19 284 U. S. 552, 560, quoting from Mr. Justice Sutherland in Lynch 
v. Alworth Stephens Co. (1925) 267 U. S. 364. 

See 17 Cornell L. g. 496 pointing out that the theory is sound 
accounting and that the Sup. Ct. in U. S. v. Anderson (1926) 269 U. S. 
422 approved the making of income tax returns on scientific principles. 
See also 32 Columbia L. Review 741. 

2126 Fed. (2d) 408 (May 31, 1928). 

26 B.T.A. 1025. 

% Boston & Maine RR. (1927) 8 B.T.A. 490; Conn. & Passumpsic 
Rivers RR. (1927) 8 B.T.A. 492; Fitchburg RR. Co. (1927) 8 B.T.A. 
495; Old Coceny RR. (1929) 18 B.T.A. 267; Chgo. & N. W. Ry. Co. 
(1931) 22 B.T.A. 1407. (Pending before 7th Circuit.) 


% Fall River Elec. Lt. Co. (1931) 23 B.T.A. 168; Chgo. N. W. Ry. Co., 
supra, Note 23. 
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ion of the First Circuit upon the second appeal which 
appeared in June 1931,”° the Board modified its posi- 
tion and, upon the basis of this case, held premiums 
to be taxable irrespective of the year in which 
received.2® It is curious to note it was, in a con- 
temporaneous opinion, rejecting the effective inter- 
est theory, at almost the same moment that the Court 
was preparing to accept it.2”_ It was at this time also 
that the Board settled the status of bond premium 
received after 1913 as taxable income, and further 
decided that it must be amortized over the life of 
the bonds for tax purposes.”® 


The Supreme Court’s decision has set at rest any 
previous doubts ” about bond premium constituting 
income, but it has not fully cleared up the treatment 
to be accorded premium received after March 1, 1913. 
Since the Court here said that the income resulting 
from the premium was necessarily income prior to 
1913, “for these premiums could not be income for 
any other year than that in which they were re- 
ceived,” *° it may be doubted whether the Board of 
Tax Appeals rightly concluded in Fall River Elec. 
Lt. Co. (1931),3* that such income must be reported 
annually over the life of the bonds to clearly reflect 
income. However, the Supreme Court also said, in 
the course of its opinion, that “the amortization 
requirement may properly be applied to premiums 
paid subsequent to March 1, 1913,” *? although this 
remark is entirely obiter, and apparently made with- 
out consideration for the possibility of a constitu- 
tional limitation upon the taxation in one year of 
that which, in the very same opinion, is defined as 
necessarily income in another.** But it had already 
been said that the Sixteenth Amendment was adopted 
as a means to provide revenue payable at regular 
intervals, and as annual computation of income was 
not unknown at the time of its adoption, “it is not 
to be supposed that the Amendment did not con- 
template that Congress might make income so ascer- 
tained the basis of a scheme of taxation such as 
had been in actual operation within the United States 
before its adoption.”** Consequently, bearing this 
language in mind, it may further be supposed that 
the definition of “income” is elastic enough to per- 
mit Congressional recognition of accounting prac- 
tices which simply ameliorate the tax burden, and 
are not intended to define or furnish a binding con- 
cept of “income.” ** 





2550 Fed. (2d) 896 decided June 10, 1931. 

26 Conn. & Passumpsic Rivers RR. (decided Oct. 21, 1931) 24 B.T.A. 
394; See also Nashville, Chatt. & St. Louis Ry. (decided Nov. 23, 1931) 
24 B.T.A. 856. ; 

The opinion in Fall River Elec. Lt. Co., supra, Note 23, which 
rejects the effective interest argument upon the same ground as was 
later taken by the Sup. Ct., was rendered May 13, 1931. This case 
is not referred to in the opinion of the First Cir., which appeared on 
June 10, 1931. 

23 Fall River Elec. Lt. Co., supra, Note 23. In this case however 2 
members of the Board dissented on the ground that the premium on 
bonds does not satisfy the definition of income given by the Sup. Ct. in 
Eisner v. Macomber (1920) 252 U. S. 189. Compare Chgo. & N. W. 
Ry. Co., supra, Note 23, decided about 2 weeks before the Fall River 


Elec. Lt. Co. case, in which the Board appeared to accept bond pre- 
mium as income. 


29 See Note 28, supra. 

% 284 U. S. 552, 557. 

% 23 B.T.A. 168. 

2 284 U. S. 552, 558. 

See Brady, “The Old Colony Case—Are Bond Premiums Income?” 
9 The Tax Magazine 317. 


“Mr. Justice Stone in Burnet v. Sanford & Brooks Co. (1931) 282 
U.S. 359, 365. : 

*% The accrual basis of accounting has been recognized ever since the 
enactment of Sections 13(a) and 13(d) of the Revenue Act of 1916, 
permitting the taxpayer to make his returns according to his books and 

(Footnote 35 continued on next page) 
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II 


HIS brings us to a consideration of the subject 

of discount. In accounting theory discount 
represents an excess payment of interest by the issu- 
ing corporation. That is to say, since the interest 
rate governs the purchase price of the bonds ** which 
will be below par if the interest rate is below the true 
or effective rate, the discount thus incurred repre- 
sents compensation (considered as interest) for the 
lower interest offered.** So if we assume a $1,000 
3 per cent bond sold for 97 in a 4 per cent market, 
the annual interest of $30 will represent an actual 
return (effective interest) to the purchaser of $38.80 
on the investment (4 per cent on 97).8° The deduc- 
tion by the issuing corporation for interest paid, on 
this theory, would therefore include the amount in 
excess of the nominal interest ($8.80) in order that 
its income in any one year be properly reflected. It 
is obvious therefore, that such analysis, which is the 
converse, in an accounting sense at least, of the con- 
tention rejected by the Supreme Court in the Old 
Colony case,*® will not sustain annual deduction of a 
portion of the discount. 


But the Board of Tax Appeals has appeared to 
accept the conception of bond discount as excess in- 
terest *° and has steadily sustained its deductibility 
as such.“ It has, moreover, gone to the length of 
saying that the annual deduction of amortized dis- 
count can only be sustained on this theory.‘ Indeed 
the regulations have consistently declared “the 
amount of such discount is to be treated in the same 
way as interest paid,”** and we are thus brought face 
to face with the proposition, applied by the Supreme 
Court in the premium case,** that this is evidence 
Congress intended discount should be so regarded. 
This result would seem to make it necessary to con- 
clude either that the regulations are contrary to the 
statute under the Supreme Court’s definition of in- 
terest, or that Congress has taken an inconsistent 
position in directing that bond discount be treated 
upon a basis entirely different from premium; that 
is, accepting accounting conceptions on the one hand 
and rejecting them on the other. 

























































(Footnote 35 continued) 


records, providing they reflect income properly. The Act of 1918 made 
the use of the taxpayer’s accounting method aes and the prin- 
ciple has been carried into all the succeeding acts. The courts have 
had no difficulty with Section 13(d), holding on the one hand that 
accruals of expense not actually paid may be allowed to decrease the 
gross amount of taxable income (U. S. v. Anderson (1926) 267 U. S. 
422; Aluminum Castings Co. v. Routzahn (1930) 282 U. S. 92), and 
on the other accruals of income not actually received may be subjected 
to tax. (Weed & Brother v. U. S., (Court of Claims 1930) 38 Fed. 
(2d) 935; Certiorari denied 1930, 282 U. S. 846). Consequently, theré 
should be no difficulty whatever with recognizing annual pro rating 
of income, which is — as sound accounting, and woe therefore 
seem necessarily to be allowable. 

% See Note 8, supra. 

™ See Kester, Accounting Theory & Practice (1923) Vol. I, page 356. 

% See Kester, Accounting Theory & Practice (1923) Vol. II, page 269. 

= 294 B.S. 552. 

“N. Y., Chi. & St. Louis Ry. (1931) 23 B.T.A. 177 (now pending 
before the Ct. App. Dist. of Columbia) quoted in Note 42, infra. See 
also Willcuts v. Bunn (1931) 282 U. S. 216, 224. “* * * it does not 
appear that the securities were issued at a discount, so that the gain 
derived (in this instance the Court was considering the case of a pur- 
chaser of bonds) could be considered to be in lieu of interest.” 

"This ruling began with Chic. R. I. & Pac. Ry. Co. (1928) 13 B.T.A. 
%8; affirmed on other grounds (1931) CCA 7th Cir. 47 Fed. (2d) 990. 
Followed in Kansas City Sou. Ry. Co. (1929) 16 B.T.A. 665; affirmed 
on other grounds (1931) CCA 8th Cir. 52 Fed. (2d) 372. Terminal 
RR. Assoc. of St. Louis (1929) 17 B.T.A 1135; Julia Stowe Lovejoy 
(1930 _18 B.T.A. 1179; East Ninth Euclid Company (1932) 26 B.T.A. 
32; Pictorial Review Co. (1932) 26 B.T.A. 472. The question was 
Presented to the Board in Western Md. Ry. Co. (1928) 12 B.T.A. 889 
but was not decided until the case reached the Court of ppeals at which 
ime the previous rulings of the Board were followed. Western Md. 
Ry. Co. v. Commissioner (1930) 33 Fed. (2d) 695. 
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It does not seem necessary, however, that we 
should become impaled upon either horn of this 
dilemma. Plainly, the regulations which now bear 
the dignity of legislative approval were intended to 
stamp discount with a definite characteristic under 
the tax law, in the same manner that premium has 
been denominated income.*® Otherwise it would be 
difficult to sustain the deduction of discount in any 


year other than that in which incurred, if indeed, 
at all.‘ 


Thus rationalizing the problem, our conclusion 
must be that bond discount, under the law as at 
present constituted, becomes an item deductible 
under the several income tax acts by reason of having 
acquired a status, through the regulations, similar 
to that of interest. Hence, the spreading of the loss 
over the years during which the bonds are outstand- 
ing is easily sustained as a simple concession by the 
Commissioner to a sound accounting practice, under 
his power to require accounting in such methods 
as properly reflect income.*? This, of course, enables 
the taxpayer to enjoy the benefit of reducing his tax 
liability regularly over a period of years, rather than 


being required to account for the item completely 
in a single return.*® 


Regarding the matter in this aspect it becomes un- 
necessary to indulge in speculation as to when, for 
legal purposes, the discount may be considered as 
actually paid or incurred; that is, whether in the 
year of issue or of maturity of the bonds.4® The 
interposition of the Sixteenth Amendment between 
the two events is of no significance. Congress under 
the Amendment is empowered to tax all income or 
such part thereof as it sees fit.°° Consequently, hav- 
ing said in effect that the seller of bonds at a discount 


(Continued on page 74) 


@Nn. Y., Chi. & St. L. Ry. Co. (1931) 23 B.T.A. 177, 196. “On the 
accrual basis the theory being that the discount is quasi interest on a 
loan, it is treated as if accruing ratably year by yor in enlargement 
of the actual interest expressed in the terms of the bond. It seems 
plain therefore that the amortization is but a concept devised for 
accounting convenience and is limited by the resemblance to interest. 
ae It is only as quasi interest that its amortization is given 
deductibility.” It seems difficult to reconcile this statement with the 
position taken in the Fall River Elec. Lt. Co. case rejecting the converse 
of this theory in as far as it applies to premium. 

48 Regulations 45, 62, 65 and 69, Art. 563; Regulations 74, Art. 176. 
But in Regulations 33 (1916 Act) Art. 150 bond discount is described as 
a loss. And see Art. 848 of Regulations 45 and 62 (under the excess 
profits tax): ‘Discount on the sale of bonds is in effect an advance 
on account of interest.” a 

“ Old Colony RR. v. Commissioner, 284 U. S. 552. 

® Compare Regulations 45, Art. 544 (2) (a); Regulations 62, 65 
and 69, Art. 545 (2) (a); Regulations 74, Art. 68 (2) (a): “If bonds 
are issued by a corporation at a premium the net amount of such 
premium is gain or income,” with Regulations quoted in Note 43, supra. 
See also Paragraph (3) (a) of the articles above quoted. 

# Bond discount if not interest might be classified as a loss. See 
Regulations 33, Art. 150; So. Pac. Ry. Co. v. Muenter (CCA Cal. 1919 
260 Fed. 837. As such it would be deductible only in the year incurred, 
the various acts thus limiting the deduction. Revenue Acts of 1918, 
1921, 1924 and 1926, Sections 234 (a) (4); Revenue Act of 1928, 
Sec. 23 (f). Or it might be classified as an expense under the language 
of the court in Baldwin Locomotive Works v. McCoach (CCA Pa. 1915) 
221 Fed. 59. Thus again it would be deductible as such only for the 
year in which incurred. See Revenue Acts of 1918, 1921, 1924 and 
1926, Sections 234 (a) (1); Revenue Act of 1928, Section 23 (a). 
Though it is quite doubtful whether discount can properly be called 
“an ordinary and necessary expense,” and by the same token there 
might also be room for questioning its status as a business loss. 

47 Revenue Acts of 1918, 1921, 1924 and 1926, Sections 232; 212 (b); 
Revenue Act of 1928, Section 41. : 

#8It should, however, be borne in mind that the taxpayer is not 
invested with any right of election in this respect. The, provision for 
amortization of discount is mandatory. Compare Aluminum Castings 
Co. v. Routzahn, (1930) 282 U. S. 92. : 

4#9It may be observed in passing however, that the attitude of the 
Sup. Ct. in the Old Colony case fixes the year of maturity as the proper 
time if it becomes at all important. For it is in this year that the 
debtor corporation is actually out of pocket the difference between 
the cash received for the obligations and their matured value. 

5 Brushaber v. Union Pacific RR. Co., (1916) 240 U. S. 1. 


























































said to have had it origin in the Revenue Act 

of 1913. Actually, the so-called Corporation 
Excise Act of 1909 is the real forerunner of the cur- 
rent Federal revenue statutes. From the point of 
view. of the lawyer the 1909 Act had a bad start, 
because Treasury officials were helped more by ac- 
countants than by attorneys in the problem of in- 
terpretation and administration. Thus, in the very 
early days of our modern income tax experience the 
accountant gained a foothold in a field which a priori 
would be deemed to be quite ex- 
clusively the province of the at- 
torney. 

An aversion to figures is a 
characteristic sometimes ascribed 
to lawyers. Perhaps such aversion, 
as much as anything else, accounts 
for the fact that the preparation 
of income tax returns was from 
the beginning left to accountants. 
Notable exceptions existed. My 
own recollection of the earlier days 
is that attorneys were quite content 
to leave to accountants not only the 
collation of the figures required for 
the tax return, but also its actual 
preparation and filing. In but com- 
paratively few instances, during the 
earlier period, did the attorney ex- 
press a desire to have the return 
submitted to him before its filing. 
Frequently the attorney not only 
spurned the opportunity to render 
tax services but he openly rebelled 
when requested by a client to check 
a tax return, although the objection 
was distinctly less general, even in the pioneer days, 
when the request was restricted to a specific tax 
problem. Many instances may be recalled of at- 
torneys who openly boasted that they could not 
prepare even their own tax returns. 

If accountants appropriated to themselves quite 
universally the task of preparing returns, attorneys 
have themselves to blame. As early as 1917 at- 
torneys began to recognize the existence of lucrative 
professional opportunities in services relating to 
additional assessments, abatements, credits, and 
refunds. I believe that it was in 1918 that organized 
attorneys first appealed to the Treasury Department 
to confine to lawyers in the department the inter- 
pretation of the revenue law, and to members of the 
bar at least that phase of tax practice which in- 
volved representation before the Revenue Bureau. 
The Treasury Department has consistently refused 
to adopt such suggestions. 

The statement is sometimes made that account- 
ants are fact-finders while attorneys are pleaders 
of a cause. Revenue Bureau representatives fre- 


Ti present series of revenue acts is frequently 
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quently assume the attitude that in the presentation 
of a taxpayer’s case it is incumbent on the prac- 
titioner to put all the cards on the table. Such at- 
titude is more prone to find sympathetic response 
from the accountant than from the attorney. Hence 
it is that some observers believe that, with excep- 
tions applicable to certain practitioners in both 
groups, Revenue Bureau conferees are inclined to 
accept accountants’ statements as prima facie correct 
and complete, while they remain relatively skeptical 
of attorneys’ representations and arguments. To 
the accountant’s firmly entrenched 
position in practice before the 
Bureau is primarily to be ascribed 
the fact that when the United States 
Board of Tax Appeals was estab- 
lished, under the Revenue Act of 
1924, certified public accountants 
were accorded the privilege of prac- 
tice on a parity with attorneys. 

While accident may account for 
the original presence of the account- 
ant in tax practice, it does not ex- | 
plain the accountants’ persistence, 
frequently to the exclusion of the 
attorney. 

If the average attorney is not 
dealing with a phase of law in which 
he has specialized, he naturally 
turns to statutes and to decisions 
before rendering an opinion. The 
tax law,—especially the income tax 
provisions in their more usual 
aspects,—is thoroughly a part of 
the stock-in-trade and knowledge of 
the average accountant. Many lay- 
men have a somewhat similar 
knowledge. When a client submits to an attorney 
a specific tax question, the average lawyer may 
undertake research before responding, whereas the 
accountant, in like circumstances, may unhesitatingly 
venture an opinion. It is not strange, therefore, that 
the client should turn instinctively to the account- 
ant rather than to the attorney for tax service. Is 
it desirable to change this condition, and, if so, how? 
My answer will be postponed until we have examined 
a number of situations which involve the need of 
tax advice and service. 

A survey of the entire field of tax service would 
undoubtedly help us in our inquiry, which might 
be thus expressed: Is the client who requires tax 
advice best served by the accountant, by the at- 
torney, or jointly by both? It is obviously necessary 
to limit our inquiry, and we shall therefore restrict 
our examination to a few fundamental situations. 
As preliminary to this study, let us at once eliminate 
from consideration both criminal and civil issues 
involving court procedure. This type of service is 
so exclusively within the lawyer’s province that 
nothing more need be said of it except, perhaps, that 
the accountant may be indispensable as an expert 
and, if he has acquired real skill in taxation, as an 
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assistant in the preparation of the case and at the 
trial or hearing. We may also eliminate from discus- 
sion contingent fee retainers, because the code of 
ethics of professional accountants prohibits the ac- 
ceptance of such fees. I know that some important 
cases could not have been undertaken on any other 
than a contingent fee arrangement. Professional ac- 
countants feel that contingent fees are inconsistent 
with the task of impartial fact-finding. Whether 
one agrees or not, such laudable ethical standards 
must be commended. The result is that just as in 
the beginning lawyers spurned tax practice and drove 
clients into the lap of accountants, accountants now 
reciprocate by reserving, as it were, for such of their 
own confréres who happen also to be lawyers and 
for other experienced tax attorneys, the most lucra- 
tive division of the tax field. 


Incidental Tax Service 


LIENTS should be educated to realize the ad- 

vantage of prevention over cure. Here we may 
well borrow from medical campaigns directed against 
cancer and tuberculosis. It would best serve the 
client’s interest if it became the practice to submit 
prospective transactions to qualified practitioners for 
tax advice and guidance. Altogether too frequently 
neither the attorney nor the accountant learns of the 
transaction until it has been consummated and when 
it is too late to do anything about it. And this is 
so despite the fact that the distinction between tax 
avoidance and tax evasion has been aired ad nauseam. 
Many secretaries, office managers, controllers, and 
bookkeepers have been educated to an awareness 
of the existence of tax problems, so that necessary 
professional advice is sought in time. Here the 
difficulty is that the attorney, especially if he has not 
had considerable tax experience, is frequently so en- 
grossed in other aspects of a pending transaction 
that the tax phase is overlooked. To a somewhat 
lesser extent, even accountants may likewise miss 
the inherent tax issue. An attorney with whom I 
was privileged to work had on his desk a card which 
read: “HOW ABOUT TAXES?” In this way he 
endeavored to keep before himself a constant re- 
minder that the incidence of taxation should not be 
overlooked in negotiating a deal or in the drawing 
of legal documents. 

In passing it may be observed that awareness of 
taxation is essential in connection with many legal 
matters among which may be mentioned: 

(1) Contracts of employment containing profits- 
sharing clauses ; ‘ 

(2) Articles of co-partnership and articles of incor- 
poration ; 

(3) Purchases and sales agreements ; 

(4) Dissolutions and reorganizations ; 

(5) Renting, leasing, and royalty arrangements; 

(6) Contracts involving governmental bodies and 
exempt organizations. 


Continuous Tax Service 


NSTEAD of limiting accounting service to end- 
of-the-year needs, there appears to be a tendency 
to spread it throughout the year. This is not the 
occasion for a discussion of the merits of such con- 
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tinuous contact and service. Suffice it to observe 
that when contact between the accountant and the 
client is thus continuous, the accountant may fre- 
quently discover transactions which involve tax 
considerations. From the point of view of the at- 
torney it would be ideal if the arrangement between 
the client and the attorney were such that the actual 
or potential tax problem would be submitted to the 
attorney. That this submission is not more universal 
is to some extent due to the fact that some few 
attorneys, when accountants initiate tax problems, 
have, on occasion, attempted to “highbrow” the ac- 
countant, to “bluff” the accountant and the client, 
and to “hog the picture.” Another reason for the 
reluctance on the part of accountants to suggest that 
attorneys be brought into consultation is in part 
explained by the fact that the accountant is averse 
to add to his client’s expenditures for professional 
services, and in part by the fact that many account- 
ants believe that they are capable of handling the 
problem alone. So far as the client is concerned, his 
best interests would be served, as a general rule, by 
having the joint benefit of the attorney’s training 
and point of view and of the accountant’s knowledge 
and experience, and it behooves both groups to bring 
about the existence of the ideal condition which 
would obtain when the tax problem is studied jointly 
by lawyer and accountant. While such procedure 
might be more expensive (and for this reason it is 
inadvisable to press it under existing conditions), my 
own experience justifies the suggestion that in the 
long run there is decided economy for the client 
in an arrangement whereby accounting advice and 
legal advice are currently and concurrently available 
for tax problems. 


Preparation of Tax Returns 


HE average attorney would require a long period 

of preparation in order to be able to vie with the 
average accountant in ability to prepare income tax 
returns. I do not believe that attorneys should en- 
deavor to monopolize this phase of tax practice. 
On the other hand, it seems to me that clients, in 
their own best interests, should be encouraged to 
have the benefit of both accounting and legal advice 
with respect to important tax returns, and that this 
result should be sought through an arrangement 
whereby after the accountant drafts the return, he 
would confer with the attorney on the basis of the 
draft and the relevant working papers. At such a 
joint conference the attorney should concern him- 
self with the treatment of the major income and 
deduction items, and he should also question the 
accountant about possible omission of deductions. 
The client should understand, in the absence of 
special arrangements, that the accountant, rather 
than the attorney, is primarily responsible for the 
correctness of the return. 


Field Examinations 


ONTHS after the filing of tax returns, exami- 
nations by revenue agents are to be expected. 

Some attorneys feel that they frequently are 
neglected by the client and ignored by the account- 
ant in first contacts with representatives of the rev- 
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enue bureau. Ordinarily, in my opinion, the practice 
of having the client refer the revenue agent to the 
accountant should not be disturbed. Even where 
an accountant and an attorney are both serving the 
client, the revenue agent expects to be able to se- 
cure explanations and supporting data either direct 
from the client or through the accountant; the agent 
does not expect to have to consult with the attorney 
except with respect to such unusual items as are 
involved in reorganizations, compromise settlements 
or adjustments with debtors, and/or creditors, dissolu- 
tions, etc. It should be understood, however, that, if 
the revenue agent indicates the slightest desire to dis- 
agree with deductions claimed or to increase income, 
the client should have the accountant, as a matter 
of course, invite the attorney to participate in con- 
ferences with the representatives of the revenue 
bureau. While it cannot be said that as a general 
rule attorneys are more successful in dealing with 
revenue agents than are accountants, it is a fact that 
the attorney sometimes prevails where the account- 
ant would not succeed. But more important still, 
with respect to any items which involve possible 
3oard of Tax Appeals or court procedure, it is well 
to have the attorney present at conferences with 
revenue agents so as to make doubly sure that the 
client’s interests are not jeopardized by words or 
action analogous to admission against interest. 


Board of Tax Appeals Procedure 


OSSIBLY too many issues find their way to the 

Board of Tax Appeals. We are not here con- 
cerned with the reasons for possibly avoidable cal- 
endar inflation; our present inquiry deals with 
representation before the Board. Obviously, if an 
attorney and an accountant both represent a client, 
the cost to the client is greater than if only one 
representative is retained. Where an attorney is 
retained, unless the issue involves merely a question 
of principle, he will undoubtedly insist on having the 
cooperation of an accountant. It thus follows that 
if an accountant is retained the client may be spared 


the fee of the attorney, while the reverse is relatively 
seldom true. 


If we were to consider the instant problem merely 
from the point of view of initial expenditure, it 
would be difficult to maintain the thesis that both 
an accountant and an attorney should represent the 
client in practically every issue before the Board of 
Tax Appeals. But the matter must not be regarded 
merely in terms of retainers. Unless, because of the 
smallness of the amount involved, or for other rea- 
sons, the client has determined that in the event 
of a defeat no appeal will be taken, in my opinion, 
it is absolutely essential to have the Board case 
presented by a skilled trial attorney. Altogether too 
frequently meritorious cases have been lost, both by 
attorneys and by accountants, because of failure of 
proof and, in many instances, appeals have been made 
impossible or have been badly handicapped by failure 
to lay the proper foundation and make necessary 
reservations in the hearing before the Board. It 
should not be forgotten that, while the members 
of the Board have expert knowledge of the tax laws 
which they are called upon to interpret and while, 
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to a considerable extent, the procedure before the 
Board is not as formal as in some of our courts, 
nevertheless, except in name, procedure before the 
Board is similar to court procedure. Lawyers alone 
are by training and experience prepared to handle 
litigation. In rare instances is the accountant 
capable of matching “trial wit” and debating skill 
with the Commissioner’s lawyer. In my opinion he 
should not attempt the task if the stake is important 
to the client. But while the actual conduct of the 
hearing—essentially a trial before a judicial tribunal 
—should be the attorney’s sole responsibility, in most 
cases the accountant’s aid is indispensable to the at- 
torney in the preparation for the hearing and in 
the presentation of the issues. 


Refunds and Additional Assessments 


HAT the questions of securing refunds of taxes 

and of resisting additional assessments continue 
to be of great professional concern is clearly evi- 
denced by available Treasury statistics. During the 
three fiscal years ended June 30, 1932, refunds and 
credits averaged about $225,000,000 per annum. Dur- 
ing the same three year period additional assess- 
ments (inclusive of rejected credit claims) averaged 
about $260,000,000 per annum; the figure for such 
additional assessments for the latest fiscal year was 
equivalent to one-fourth of the total income tax re- 
ceipts. During this latest fiscal year, according to 
a recent official Treasury release, 128,133 income tax 
claims were allowed for total refunds of over 
$72,000,000, and additional assessments made ag- 
gregating $332,363,707. The Treasury optimistically 
“believes” that “practically all” of these additional 
assessments will be collected. 

Let us consider the claim for refund. Until re- 
cently, the preparation of refund claims was treated 
quite casually. Many accountants regarded their 
preparation as infinitely more simple than tax re- 
turns. Not until the courts had been called upon to 
deal with the sufficiency of refund claims was there 
general realization among practitioners that the 
claim was a legal document.and that essential rights 
of taxpayers might be jeopardized or lost because 
of failure to set forth in claims all of the grounds 
on which the refund was claimed. Perhaps I may 
with advantage use the subject of refund claims as 
a text to differentiate the essential difference between 
the methodology of accountant and attorney. 

The situation which I have in mind arose as a 
result of a blanket claim filed on the prescribed form 
in 1923, just prior to the expiration of the statutory 
period for the filing of claims. An experienced tax 
attorney was consulted after the running of the stat- 
utory period, but before consideration or rejection 
of the original claim by the Commissioner. On this 
attorney’s advice an amended or supplementary claim 
was filed, also on the prescribed form. Thereafter, 
the Commissioner considered both claims and found 
that an overpayment existed, but refused to make 
a refund on the ground that the original claim which 
had been timely filed failed to set forth the reasons 
on which the taxpayer based his demand for refund. 

It had been realized that the original claim might 
possibly have been incomplete, which accounts in 
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part for the filing of the amended claim. In prepara- 
tion for the hearing before the Commissioner and 
in preparation for subsequent litigation the attorneys 
adopted the usual legal procedure,—thorough re- 
search and study of the authorities. The attorneys 
read the statute, which merely provided that refund 
claims were to be filed in accordance with regulations 
of the Treasury. They then studied the regulations 
which provided that claims should be filed on a 
specified form, under oath, and that all of the facts 
relied upon by the taxpayer should be made available 
to the Commissioner. It is to be taken for granted 
that even an attorney inexperienced in tax matters 
would appreciate that the validity of the regulations 
depended on the extent to which they were proper 
administrative interpretations of the legislative en- 
actment and that as executive interpretations they 
could neither add to nor detract from the statute 
nor impose conditions not justified by the express 
language of the statute. 

The study led to the conclusion that to insist that 
the refund claim should contain within itself all of 
the facts on which the taxpayer relied, thus preclud- 
ing him subsequently from advancing additional 
facts, would be both harsh and inconsistent with 
usual judicial procedure. Further legal analysis of 
the regulations led to the belief that they themselves 
did not make mandatory the inclusion in the claim 
of all the facts relied upon by the taxpayer, but that 
they merely provided for the submission of such facts 
to the Commissioner without expressly stating that 
such submission must be a part of the claim, or filed 
simultaneously therewith, or at any other specified 
time. I shall not burden you with what search of 
the decisions revealed, but shall merely refer to one 
regulation, enacted after the case under discussion 
arose, which provided that claims filed prospectively 
should contain within themselves all of the grounds 
on which the taxpayer relied for refund. The at- 
torneys argued that existence of this later regulation 
clearly evidenced that earlier practice (which gov- 
erned the filing of the claim in issue) differed from 
that provided in the later regulation and that, 
whether or not the later regulation was lawful, it 
clearly indicated that the earlier regulation justified 
the filing of the type of claim under discussion. The 
high Court is about to decide the issue.? 

I submit, on the basis of this single typical illustra- 
tion, that many important phases of income taxation 
require the training, experience, and point of view 
of the attorney, and that the absence of such profes- 
sional help may be fatal to the taxpayer’s causé. 
A few additional illustrations may prove helpful. 



























































Other Illustrations of the Need of Lawyers in - 
Tax Practice 


EVERAL other aspects of tax practice which 
leave no doubt that the services of the attorney 
are essential suggest themselves for brief comment: 


(1) Constitutional matters: It goes without saying 
that when the attempt to subject to tax appears to 
violate a constitutional right, the accountant should 


 Editor’s Note.—The Supreme Court rendered its decision in this case, 
The United States of America v. Factors & Finance Company, No. 141, 


on January 9, 1933, in favor of the taxpayer. See summary of decision 
on page 77. 
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not even attempt to serve the client. In such in- 
stances the accountant will naturally, as a matter 
of course, inform the client that the case is one 
expressly for the attorney. 


Consider the case of the taxability of stock divi- 
dends. Who but an attorney could have developed 
the argument which resulted in the high court’s 
recognition of the fact that a stock dividend was 
not income under the Constitution? Macomber v. 
Eisner is a tribute to the unique and indispensable 
contribution of the attorney to the interpretation of 
the taxing statute. : 


(2) Strict interpretation: For a long while the 
Revenue Bureau has consistently held that it would 
not permit a taxpayer to take advantage of the de- 
duction for depreciation unless a bookkeeping entry 
were made with respect to such claimed depreciation. 
A well-known New York realty corporation decided, 
because of dividend requirements, not to show de- 
preciation on its books on the theory that apprecia- 
tion in land value more than offset depreciation 
of the super-structure, but nevertheless claimed and 
deducted on its tax return the amount of deprecia- 
tion which had been deducted and allowed on the 
return of the prior year. The revenue agent objected 
to the deduction because no depreciation entry had 
been made in the books, and both the local office as 
well as Washington officials supported the agent. 


Attorneys felt that while the courts would prob- 
ably not support the Commissioner, it was essential 
to avoid publicity of the corporation practice, so 
means had to be found of reconciling accounting re- 
quirements as interpreted by the Bureau and the 
taxpayer’s desire to retain the benefit of the de- 
duction. Legal ingenuity finally inspired an entry 
which debited or charged appreciation (a tax-free 
accretion in value) and correspondingly credited de- 
preciation. The net effect was an unchanged bal- 
ance sheet (the correctness of which I need not here 
discuss), a saving of face, and, most important for 
the taxpayer, the allowance of the deduction. 

(3) Words and phrases: In the process of protect- 
ing clients’ interests, attorneys naturally seek to 
interpret the language of taxing statutes most fav- 
orably to their clients. Such an attitude not in- 
frequently leads to unexpected results. Dealers in 
imported goat skins can testify to many millions 
of dollars of tax refunds and abatement of many 
more millions of dollars because attorneys appre- 
ciated the legal significance of “title” to merchandise 
and because they were familiar with judicial inter- 
pretation of “market” and “market value.” Similarly, 
the cases illustrate the tax importance of the fact 
that attorneys realized the legal connotation of “citi- 
zen,” of “residence,” of “doing business,” of “filing,” 
—to select merely a few terms at random. 


Conclusion 


HAVE indicated the lawyer’s poor start in Fed- 
1 eral income tax practice, and the extent to which 
he himself is to blame. This situation should be 
remedied because, as we have seen, just as in some 
fields of income tax practice the service of the ac- 


(Continued on page 75) 










































































































































































































































































HEN the Supreme Court of the United States 
VW said, “the power to tax involves the power 
to destroy,” ? it meant an unlimited power of 
an original and unrestricted sovereign state. When 
the power to tax is exercised by a state of the Amer- 
ican Union under restrictions requiring equality of 
treatment, guaranteeing due process of law and pro- 
hibiting the impairment of contract, 
the presumption of the exercise of 
that power to the point of destruc- 
tion must fall. The simple reason 
is that if the power to tax a given 
subject is limited to the same rate 
and form of taxation applied to that 
subject within the sole jurisdiction 
of the state, no presumption of law 
obtains that such state would tax 
its own institutions to the point of 
destruction. In other words, there 
is no legal presumption that a state 
will commit governmental suicide 
by taxing its own institutions or 
subjects to the point of destruction 
or serious impairment. 

That slogan, “the power to tax is 
the power to destroy,” is the basic, 
and often repeated reason for hold- 
ing that the subject matter of inter- 
state commerce cannot be taxed by 
the states, along with Federal in- 
strumentalities, agencies, and other 
subjects, not within the taxing 
power of the states. At the time 
of its adoption and application there was no con- 
sent of Congress, coupled with a limitation of the 
power, to the effect that such institutions as the 
Federal banks should not be taxed at a greater 
rate or in a greater amount than like institutions 
organized under the laws of the taxing state. The 
Congress of the United States remedied this mani- 
fest injustice by authorizing the several states to 
levy the same measure of tax against national bank- 
ing associations that such state applied to other 
financial institutions whose moneyed capital is em- 
ployed in competition with such national corporations. 

The clause of the Constitution of the United States 
which vests in the Congress exclusive control over 
interstate commerce also confers upon that Congress 
equally plenary power and jurisdiction over com- 
merce with the Indian tribes. In fact, the subjects 
of commerce with foreign nations, commerce among 
the several states and Commerce with the Indian 
tribes are placed in the same category and the power 
over each is couched in one sentence. 

The power to coin money and provide for its cir- 
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culation throughout the states of the Nation through 
the agencies of the central government, to-wit, 
national banking associations, is perhaps the most 
exclusive Federal jurisdiction conferred upon Con- 
gress. The exercise of such power is the most com- 
plete Federal instrumentality vouchsafed under the 
Constitution, yet the Congress has permitted the 
states to tax the agents and instru- 
mentalities through which the legal 
tender of the Nation is issued and 
placed in circulation. 

As to the Indians, the jurisdiction 
of the Congress is complete. The 
property of the Indian, the income 
therefrom, mineral products derived 
from leases on restricted Indian 
lands, such as lead and zinc and oil 
and gas were, according to many 
pronouncements of the Supreme 
Court of the United States, wholly 
immune from state taxation. Not 
only that, but that high court went 
a step farther and has uniformly 
held, that, even what is known to 
all miners and oil and gas producers 
as the working interest, as com- 
monly applied, the seven-eighths 
interest which goes to the lessee, 
who is either an unrestricted white 
man or an oil producing corpora- 
tion, are likewise immune from 
taxation either ad valorem, income, 
excise, or other form. Such holding 
is based upon the same old slogan that “the power 
to tax is the power to destroy.” 

From the crying injustice and inequality of the 
foregoing, the Congress of the United States, in 
extending the restrictions and trust period for the 
various Indian tribes, as a result of pressure from 
other taxpayers of the states affected, principally 
and mainly the State of Oklahoma, relaxed the rigor 
of the rule and provided in such Acts that the pro- 
duction from oil and gas and lead and zinc and other 
minerals produced from restricted Indian lands 
should be subject to the same forms of taxation as 
applied to like minerals produced from the lands 
of unrestricted citizens. 

There may not be perfect analogy between the 
foregoing citations and the power of Congress over 
interstate commerce but the examples are made a 
matter of reference for the sake of illustrating that 
the plenary and exclusive power of Congress over 
a subject matter is no insurmountable barrier to the 
taxation of that property upon an equal basis with 
like property in a given state. 

The tendency of modern advancement in the mat- 
ter of taxation in every state in the Union is away 
from ad valorem property tax. 
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It is no answer to the immediate demand of the 
states to be permitted to tax capital employed in 
interstate commerce, that the states now have the 
power to tax physical properties ad valorem where 
there is a fixed situs in that state. Every person or 
corporation engaged in intrastate business in a given 
state pays ad valorem taxes upon its property, yet 
it is also subject to the corporation franchise tax, 
excise taxes, occupation taxes, stamp taxes and vari- 
ous and sundry other taxes. These are all withheld 
from the state’s power when dealing with interstate 
corporations, as unlawful burdens on interstate com- 
merce, which the courts say may not be touched by 
the sovereign taxing power of a sovereign state. 
Why? Because “the power to tax is the power to 
destroy.” 


At the meeting of the National Tax Association 
Conference in St. Louis in 1925 a proposal was made 
by resolution asking the Congress to permit the tax- 
ation by the states of the restricted property of 
Indians. Since that date by every Act of Congress 
wherein an extension of Indian restrictions has been 
made or the trust periods prolonged, permission has 
been granted to the state to apply the same measure 
of taxation to the properties as is applied to the 
unrestricted citizen or corporation. 


At the meeting of the National Tax Association 
at Atlanta, Georgia, a year ago, a resolution was 
offered seeking the influence of that body and its 
members to induce the Congress to render further 
iustice by the passage of an Act that would permit 
the several states to apply the same measure of tax- 
ation to property and business employed in inter- 
state commerce within the given state that such state 
applied to any property and business employed in 
internal commerce, commonly known and referred 
to as “intrastate commerce.” Immediately follow- 
ing the introduction of this resolution and the sub- 
sequent recommendation of the Conference that it 
be considered by the Program Committee for dis- 
cussion at the 1932 Conference, a Bill embodying 
the principles herein advocated, was introduced in 
each House of Congress and referred to the re- 
spective committees. 


The Senate Bill, being No. 3074 of the 72nd Con- 
gress, referred to the Committee on Finance, reads 
as follows: 


That each of the several states may levy and collect 
license, franchise, gross revenue, registration, or any other 
forms of taxes upon, or measured by, any property em- 
ployed, or business done, within such state, in interstate 
commerce, in the same manner and to the same extent.as 
such taxes may be imposed under the constitution and 
laws of such state upon like property employed, and busi- 
ness done, in commerce wholly within the state, except 
that (a) in no case shall the tax imposed be at a greater 
rate than is assessed upon like property employed, and 
business done, in commerce wholly within the state, and 
(b) nothing contained in this Act shall be construed to 
authorize the taxation of the same property and business 
by more than one state. 


The House Bill is the same and was referred to 
the Committee on Ways and Means of the House. 
It is unnecessary to discuss the maze of confusion 
resulting from the inability of the states to levy spe- 
cial license fees or excises upon that portion of the 
capital stock of corporations represented by its in- 
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vestment employed in interstate commerce. The 
large per cent of the time of the courts both Federal 
and state is taken up in the determination of whether 
this or that franchise or corporation tax impinges 
upon interstate commerce. In the State of Okla- 
homa alone there is now pending a large number 
of cases wherein the issue is whether the corporation 
license tax is an unlawful burden upon the capital 
of the company employed in interstate commerce. 
A reading of the decisions of the courts shows that 
the condition is common to almost all the states in 
the Union. Even the net income tax acts of. some 
states are attacked on the ground that the income 
against which the tax is laid is the result of inter- 
state commerce transactions. With the consent of 
Congress to lay the taxes named upon the entire 
capital employed in both intrastate and interstate 
commerce within the taxing state, the bulk of this 
litigation will be minimized if not eliminated. The 
only question that will remain will be that of alloca- 
tion which is purely a bookkeeping or accounting 
proposition. The question will be raised in the 
minds of some as to what will happen in case of 
physical inability to separate the interstate from the 
intrastate business of a given company, operating 
in a number of states, such as telephone, telegraph and 
power companies. In the first place, let it be said 
that a mathematical nicety in this respect is not 
required. According to the decisions of the courts, 
a substantial approximation so long as there is a 
dependable standard is sufficient. No exact uniform- 
ity is possible, nor has it ever been applied in taxation 
apportionment. | 

The most intricate question is presented by a case 
where the interstate and intrastate business is prac- 
tically inseparable within a given state, resulting in 
the holding by the courts, that in such case the state 
cannot tax the value of the capital employed intra- 
state. Separation of the interstate from the intra- 
state would not be necessary under the law herein 
sponsored, applying the tax equally to both and, as 
hereinbefore stated, the only question which might 
cause any confusion would be that of allocation be- 
tween states. This problem could well be solved at 
least with very close approximation, in the first in- 
stance, by the taxpayers themselves. A formula of 
apportionment based upon proportion of gross in- 
come, invested capital, mileage, or some other for- 
mula would be sufficiently accurate to satisfy the law 
as to situs within the respective states. The returns 
of many taxpayers under present corporation license 
or franchise statutes undertake to show that their 
business conducted in a given state is wholly or 
largely interstate, thereby casting upon the officers 
of the state, charged with the enforcement of those 
laws, the burden of determining that portion to which 
the tax may apply. The best formula that may be 
adopted, with the greatest responsibility possible 
placed upon the taxpayer to make the division or 
separation, remains the subject of much confusion to 
those charged with the administration. The inter- 
state portion of a company’s business in a given state 
enjoys the same police protection and has all the 
advantages that the state government affords to in- 


(Continued on page 78) 
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III. Analysis of the Effects of Separation 


HE effects of separation of the sources of state 
| and local revenues in the states which have 
adopted the plan are somewhat inconclusive when 
analyzed in the light of the advantages and disad- 
vantages claimed for it. The meager data available 
show partially contradictory results. Moreover, it 
must be recognized that the number of states in the 
separation group is not sufficient to have much 
statistical significance. 


1. Financial Statistics of Separation States 
Compared with Others 


Statistics are presented in Tables I-IV which com- 
pare the aggregate financial statistics of the four 
states that now have separation as a general policy 
(California, North Carolina, Pennsylvania, and Vir- 
ginia) with the aggregate of the remaining forty- 
four, and with the United States as a whole. In 
interpreting these data the fact must be kept in mind 
that separation of sources of state and local revenues 
did not become effective in North Carolina and Vir- 
ginina till 1921 and 1927 respectively. 


From 1915 to 1930 the index of total state revenue 
receipts (Table I) rose from 100 to 519 in the separa- 
tion states, while it went from 100 to 484 in the re- 
maining states. From 1926, the year before 
separation became effective in the last state, to the 
last year for which statistics are available the total 
rise in the index has not been very different for the 
two. However, it is interesting that the total reve- 
nue receipts increased more sharply from 1928 to the 
boom year 1929 in the separation than in the non- 
separation states, and also that the rate of increase 
declined more sharply in the depression year 1930. 
It appears from this evidence that the revenues of 
separation states are more sensitive to the effects of 
the business cycle than are those of non-separation 
states. From 1915 to 1922, the rise in the total 
revenue receipts per capita was about the same for 
both groups, but the non-separation states were 
slightly in the lead. However, from 1922 to 1929 
(which includes the period in which North Carolina 
and Virginia had the plan) the per capita revenues 
were greater in the separation states and were in- 
creasing at a more rapid rate. This acceleration 
slawed down suddenly in 1930 in the separation 
group, but the non-separation states were not so 
much affected by the depression. Their per capita 
revenue receipts arose sharply in 1930, again placing 
them in the lead. 








One of the chief arguments proposed in favor of 
separation has been that it will decrease the burden of 
taxation borne by the owner of property. The figures 
reported in the Financial Statistics of States tend to 
confirm the prediction—but not to the extent which 
might have been expected. 


Table I 


AGGREGATE TOTAL STATE REVENUE RECEIPTS IN SEP. 
ARATION STATES COMPARED WITH ALL OTHERS.* 


State Amount 
and (millions Per 
Year of dollars) Index capita Index 


Aggregate, states which now have separation— _ 
California, North Carolina, Pennsylvania, Virginia 


1915 71.9 100 $ 4.63 100 
1922 185.7 258 10.53 227 
1925 250.2 348 13.60 294 
1926 287.0 399 15.01 324 
1927 294.7 410 15.16 327 
1928 333.9 464 16.66 360 
1929 360.4 501 17.65 381 
1930 373.4 519 17.96 388 
Aggregate, forty-four other states which do not now have separation 
1915 386.3 100 4.66 100 
1922 973.8 252 10.74 230 
1925 1235.0 320 : 13.11 281 
1926 1368.5 354 14.15 304 
1927 1463.7 379 14.96 321 
1928 1601.5 415 16.24 348 
1929 1698.9 440 16.94 364 
1930 1868.7 484 18.49 397 
Aggregate, all states in United States 

1915 458.2 100 4.66 100 
1922 1159.5 253 10.71 230 
1925 1485.2 324 13.19 283 
1926 1655.5 361 14.29 307 
1927 1758.4 384 14.99 322 
1928 1935.4 422 16.39 352 
1929 2059.3 449 17.06 366 
1930 2243.1 490 18.39 395 


*Source: U.S. Department of Commerce, Bureau of the Census, 
Financial Statistics of States. 


From Table II, it may be seen that the ratio which 
receipts from property bear to the total state reve- 
nue receipts has averaged from 9.2 to 15.0 per cent 
less in the separation group than in the non-separa- 
tion states. During the period 1925-1928, the time 
in which the full influence of separation without the 
effect of depression was presumably felt, the ratio 
did not change appreciably in either group, though 
there was a slight downward trend somewhat more 
pronounced in the non-separation states. But in 
1929 and 1930 the ratio of receipts from property to 
total revenue receipts declined in the separation 
states more rapidly than in others. The per capita 
receipts from property were less in the separation 
states than in the non-separation group throughout 
the whole period; the trend was slightly upward in 
both groups through 1928, but the increase was a 
little greater in the former than in the latter. With 
the beginning of the depression in 1930 the per capita 
receipts from property dropped sharply in separation 
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but only slightly in other states, suggesting that the 
separation states were affected more by the business 
depression and consequent drop in property values 
than were the non-separation states. 

The opponents of separation have argued that the 
system may lead either to extravagance or curtail- 
ment of state expenditures, depending on conditions 
in the individual state and the particular plan of 
separation adopted. The aggregates of the total 
state government-cost payments as reported in 
Financial Statistics of States are shown for the two 
groups in Table III. The index of total government- 
cost payments stood at 350 for the separation states 
and at 322 for the non-separation group in 1926, the 
last year before the new plan became operative in 
Virginia. Since that year the government-cost pay- 
ments have increased at a slightly more rapid rate 
in the non-separation states than in the others. Ap- 
parently the depression of 1930 had no appreciable 
effect on increases in government expenditures in 
either group of states. The government-cost pay- 
ments per capita have followed a similar course. 
Until 1926, the separation states spent more money 
per capita than did the average of the non-separation 
states. But since that time, when the plan has been 
operative in all four states, the trend of increasing 
government expenditures has been less rapidly up- 
ward in the separation states, and has gone steadily 
upward at an undiminished rate in the others. Be- 
ginning with 1927 the amount spent per capita has 
been greater in the non-separation than in the sepa- 
ration states. Both groups of states spent more than 
their total revenue receipts during the years 1915, 
1922, and 1925. During the next three years both 
managed to live within their income; however, the 
non-separation states saved more of their revenues 


Table II 


AGGREGATE TOTAL STATE REVENUE RECEIPTS FROM 
PROPERTY IN SEPARATION STATES COMPARED 
WITH ALL OTHERS * 


Per cent 
State Amount of total 
and (millions Per revenue 
year of dollars) Index capita Index receipts Index 


Aggregate, states which now have separation— 
alifornia, North Carolina, Pennsylvania, Virginia 


1915 34.7 100 $2.23 100 48.2 100 
1922 45.4 131 2.58 116 24.4 51 
1925 46.9 135 2.55 114 18.7 39 
1926 51.7 149 2.2% 122 18.0 37 
1927 53.2 153 2.74 123 18.1 38 
1928 56.9 164 2.85 128 17.0 35 
1929 53.1 153 2.60 117 14.7 31 
1930 36.3 105 1.75 78 9.7 20 
Aggregate, forty-four other states which do not now have separation 
1915 234.1 100 2.82 100 60.6 100 
1922 383.9 164 4.24 150 39.4 65 
1925 401.9 172 4.27 151 32.5 54 
1926 419.2 179 4.34 154 30.6 50 
1927 417.0 178 4.26 151 28.5 47 
1928 429.9 184 4.36 155 26.8 ad 
1929 406.0 173 4.05 144 23.9 39 
1930 405.3 173 4.01 142 21.7 36 
Aggregate, all states in United States 

1915 268.7 100 2:73 100 58.6 100 
1922 429.3 160 3.96 145 37.0 63 
1925 448.8 167 3.99 146 30.2 52 
1926 470.9 175 4.06 149 28.4 48 
1927 470.2 175 4.01 147 26.7 46 
1928 486.8 181 4.10 150 25.2 43 
1929 459.1 171 3.80 139 22.3 38 
1930 441.6 164 3.62 133 19.7 34 








*Source: U. S. Department of Commerce, Bureau of the Census, 
Financial Statistics of States. Receipts from property include special 
Property taxes as reported by the Bureau of the Census. These con- 
Sist largely of taxes on bank and other corporation stock, savings 
banks and ‘insurance companies,—regardless of whether or not they 
are “property taxes” in the legal sense. 
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in 1926 than did the separation group, and the latter 
had a larger surplus in 1927 and 1928. From these 
data, it appears that the separation of state and local 
sources of revenues has not had the effect of en- 
couraging extravagance of state expenditures nor 


has it exerted overwhelming influence toward 
economy. 


Table III 


AGGREGATE TOTAL GOVERNMENT-COST PAYMENTS IN 
SEPARATION STATES COMPARED WITH ALL OTHERS *# 
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Aggregate, states which now have separation— 

California, North Carolina, Pennsylvania, Virginia 

1915 $1.4 10 5.25 0 43 113 

1922 208.6 256 11.83 225 22 112 

1925 267.1 328 14.52 277 18 107 

1926 284.6 350 14.89 284 18 99 

1927 282.7 347 14.54 277 19 96 

1928 296.6 364 14.80 282 19 89 

1929 324.1 398 15.87 302 16 90 

1930 366.3 450 17.61 355 10 98 

Aggregate, forty-four other states which do not now have separation 

191 413.5 100 4.99 100 107 

1922 1071.7 259 11.82 237 36 110 

1925 1347.5 326 14.30 287 30 109 

1926 1329.9 322 13.75 276 32 97 

1927 1444.3 349 14.76 296 29 99 

1928 1592.6 385 16.14 323 27 99 

1929 1736.9 420 17.32 347 23 102 

1930 1924.0 465 19.04 382 21 103 

Aggregate, all states in United States 

1915 494.9 100 5.03 100 54 108 

1922 1280.3 259 11.82 235 34 110 

1925 1614.6 326 14.34 285 28 109 

1926 1614.5 326 13.94 277 29 98 

1927 1727.0 349 14.72 293 27 98 

1928 1889.2 382 15.92 317 26 98 

1929 2061.0 416 17.08 340 22 100 

1930 2290.3 463 18.78 373 19 102 


®Source: U.S. Department of Commerce, Bureau of the Census, 
Financial Statistics of States. 


The argument that separation would bring about 
an increase in assessments has not been borne out 
according to the figures reported in the Financial 
Statistics of States. Table IV shows that the total 
assessed valuation of property has increased more 
and at a more rapid rate in the non-separation states 
than in those which have the plan in operation. The 
assessed valuation actually decreased slightly in 1927 
in the separation group of states. (This was the 
first year that the system of segregation became 
effective in Virginia.) Here, also, it is noticeable 
that the assessments in the separation states appear 
to have been influenced more by the boom in prop- 
erty values during 1929 and the fall in values the 
following year than were the assessments in the 
other states. Evidently, in those states which do not 
supervise the assessments of property by local offi- 
cials, the assessments are more flexible and subject 
to greater fluctuations than in the other states which 
have a direct interest in maintaining—or increasing 
—the assessed valuation of property. The latter 
showed no decline from 1929 to 1930 despite the 


almost universally recognized drop in property 
values.® 


2. Financial Statistics of Cities in Separation States 
Compared with All Cities in the United States 


The results of separation as indicated by a com- 
parison of the financial statistics of cities in those 





8 See the discussion of efficiency of assessments at p. 12 below. 
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states which have the plan with the average of the 
United States as a whole are shown in Table V. No 
figures are available for the other local subdivisions 
of government in the United States over a period 
of years, and 1929 is the last year for which city 
statistics are now available. 


The system of separation of sources of state and 
local revenues has been in operation in both Penn- 
sylvania and California during the whole period 
reported in Table V, and both states have one or 
more cities with a population over 500,000. The 
index of the average per capita revenue receipts of 
cities in both states has followed along remarkably 
close to the index for all cities in the United States 
until 1927. In that year the state indices were both 
several points less than the index for the nation as 
a whole; and in 1929 the Pennsylvania index was 
twenty points higher and the California index was 
one point higher than the index for all cities. The 
average of the revenue receipts per capita in Penn- 
sylvania cities has been consistently under the 
national average, while the California average has 
been consistently above. The number of cities re- 
ported in North Carolina was too small to make a 
good basis for comparison till 1925. In that year 
the average per capita revenue receipts of North 
Carolina cities was $39.89 with an index of 290, 
which gradually rose to $44.91 and an index of 327 








Table V 
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in 1929. Similarly, the average revenue receipts per 
capita in all cities of the United States under 500,000 


Table IV 


AGGREGATE TOTAL ASSESSED VALUATION OF PROPERTY 
IN SEPARATION STATES COMPARED WITH 
ALL OTHERS *® 





State Amount 
and (millions Per 
year of dollars) Index capita Index 
Aggregate, states which now have separation— 
* ornia, North Carolina, Pennsylvania, Virginia 

191 
1922 
1925 21,997 100 $1,196 100 
1926 23,007 105 1,203 101 
1927 22,205 101 1,142 96 
1928 23,607 107 1,178 99 
1929 27,491 125 1,346 113 
1930 26,807 122 1,289 108 
Aggregate, forty-four other states which do not now have separation 
1915 3 100 849 100 
1922 102,340 145 1,129 133 
1925 114,187 162 1,212 143 
1926 119,085 169 1,231 145 
1927 124,227 177 1,269 149 
1928 131,857 187 1,337 157 
1929 136,192 194 1,358 160 
1930 138,920 197 1,374 162 
Aggregate, all states in United States 
1915 75,527 100 768 100 
1922 106,878 141 987 129 
1925 136,184 180 1,209 158 
1926 142,092 188 1,226 160 
1927 146,432 194 1,248 163 
1928 155,465 206 1,310 171 
1929 163,683 217 1,356 177 
1930 165,727 219 1,359 177 

*Source: U. S. Department of Commerce, Bureau of the Census, 


Financial Statistics of States. s 
> No assessed valuation was reported for Pennsylvania in 1915 and 


1922, nor for California in 1922; therefore, no aggregate figure is 
available for these years. 





FINANCIAL STATISTICS OF CITIES IN SEPARATION STATES COMPARED WITH ALL CITIES IN THE UNITED STATES ® 





(ln per capita figures) 


Ratio, 
per cent, 

State Number of Total Receipts govt.-cost 
and cities revenue from Total payments to 
year reported receipts Index property Index govt.-cost revenue Assessed 

payments Index receipts valuation Index 
California 
1915 ) $ 44.67 100 $ 25.63 100 $ 52.50 100 118 $1,021.14 100 
1922 11 63.18 141 37.60 147 73.85 141 117 1,166.86 114 
1925 11 90.57 203 48.45 189 105.58 201 117 1,362.76 133 
1926 11 96.44 216 50.84 198 111.12 212 115 1,383.96 136 
1927 11 99.76 223 49.94 195 116.65 222 117 1,419.69 139 
1928 11 102.10 229 52.26 204 111.91 213 110 1,411.32 138 
1929 1 103.10 231 54.20 211 111.18 212 108 1,388.90 136 
North Carolina 
1915 1 13.75 100 6.33 100 21.08 100 153 576.05 100 
1922 3 28.37 206 15.75 249 38.34 182 135 1,780.55 309 
1925 5 39.89 290 19.89 314 71.80 341 180 1,687.49 293 
1926 5 41.10 299 20.36 321 70.05 332 170 1,784.02 310 
1927 5 43.03 313 19.12 302 63.44 301 147 1,734.53 301 
1928 5 44.12 321 20.39 322 62.26 295 141 1,769.27 - 307 
1929 5 44.91 327 22.07 349 62.20 295 138 1,856.16 322 
Pennsylvania 
1915 17 25.02 100 15.62 100 27.08 100 108 1,134.73 100 
1922 17 43.29 173 30.91 198 50.91 188 118 1,334.59 118 
1925 20 50.73 203 36.63 235 68.76 254 136 1,617.00 143 
1926 20 54.83 219 39.07 250 72.86 269 133 1,681.52 148 
1927 20 55.62 222 39.57 253 73.48 271 132 1,752.85 154 
1928 20 61.89 247 45.15 289 72.22 267 117 1,877.19 165 
> ad - 20 62.53 250 45.91 294 71.42 264 114 1,912.43 169 

irginia 

191 5 22.90 100 13.28 100 26.01 100 114 905.64 100 
1922 7 37.10 162 20.96 158 53.77 207 145 1,348.44 149 
1925 7 44.07 192 25.46 192 54.41 209 123 1,496.98 165 
1926 7 41.09 179 24.37 184 64.97 250 158 1,120.75 124 
1927 7 42.87 187 25.89 195 42.58 164 99 1,012.88 112 
1928 7 50.15 219 30.21 227 53.43 206 107 1,202.26 133 
1929 7 51.88 227 30.35 229 55.68 214 107 1,235.78 136 
Average—All Cities in U. S. 
1915 30.17 100 18.72 100 34.66 100 115 1,089.78 100 
1922 51.81 172 34.88 186 57.38 166 111 1,360.96 125 
1925 61.56 204 39.70 212 71.45 206 116 1,560.07 143 
1926 65.46 217 42.28 226 72.96 210 111 1,625.36 149 
1927 68.96 229 44.57 238 77.62 225 113 1,749.47 161 
1928 71.81 238 50.16 268 78.32 226 109 1,792.00 164 
1929 69.39 230 43.77 234 77.51 224 112 1,814.17 166 
Average—aAll Cities under 500,000 in U. S. 
1915 26.61 100 15.67 100 30.84 100 116 909.33 100 
1922 44.36 167 28.86 184 49.94 162 113 1,256.42 138 
1925 51.70 194 32.78 209 59.47 193 115 1,372.50 151 
1926 53.07 199 34.05 217 60.67 197 114 1,371.99 151 
1927 55.54 209 35.96 229 63.44 206 114 1,415.89 156 
1928 59.45 223 45.17 288 65.60 213 110 1,520.79 167 
1929 59.35 223 37.89 242 65.55 213 110 1,534.73 169 
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* Computed from data in Financial Statistics of Cities, U. S. Department of Commerce, Bureau of the Census. 


weighted on basis of population, of cities over 30,000. 


Figure given is average, 
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population was $51.70 in 1925 with an index of 194, 
and this rose to $59.45 in 1928 with an index of 223. 
Virginia is the only state whose cities showed any 
unusual fluctuations in per capita revenue receipts, 
and the sudden increase there from 1927 to 1928 was 
due to a drop in the population of three of the larger 
cities rather than to any great increase of revenues. 
The drop of the index in 1926 was also due to a 
sudden fluctuation of the population figure. — 


Pennsylvania and California show opposite 
tendencies again when their average city receipts 
from property taxes per capita are compared with 
the United States as a whole. In Pennsylvania the 
receipts from property per capita have been less than 
the national average, but have been increasing at a 
more rapid rate; while in California the average has 
been greater, but has increased at a less rapid rate 
than has that for all cities in the United States. The 
city receipts from property per capita have been too 
erratic in North Carolina to show anything definite. 
It is clear, however, that the adoption of separation 
by Virginia in 1927 has not resulted in an undue 
increase of the tax burden imposed by her cities on 
the owners of property. 


According to the data in Table V, the cities of 
neither Pennsylvania nor California show any 
marked tendency to differ from the national average 
in their average per capita expenditures. It is notice- 
able, however, that the average of the total govern- 
ment-cost payments per capita dropped slightly 
from 1927 to 1928 in both states, while it continued 
to rise in the United States as a whole. Expenditures 
in the cities of North Carolina have steadily de- 
creased per capita since 1925. The per capita ex- 
penditures of the Virginia cities dropped suddenly 
in 1927, the first year after the separation of state 
and local sources of revenue, and rose again the fol- 
lowing year, but not to the high figure of 1926. 
According to the ratio of government-cost payments 
to revenue receipts per capita, it does not appear that 
the plan of separation has tended either to encourage 
or to discourage extravagance by the cities. 

There has apparently been no increase in the as- 
sessments of property by cities in the states which 
have adopted separation as compared with the 
United States as a whole. The average assessed 
valuation per capita in California cities has been 
increasing less rapidly than has the United States 
average; and the assessments of Virginia cities ap- 
pear to have been distinctly worse than the national 
average since the adoption of separation in that state 


in 1927,° ° 


3. Effects of Separation on Local Finance Trends 


It is rather difficult to interpret accurately the 
effects of separation of sources of state and local 
revenues on local finances. The statistics of finances 
of the local subdivisions of government are not as 
complete as might be desired in most states; and 
even where compilations have been made and figures 
are available, different reports often do not agree. 
The task is further complicated by the lack of uni- 
formity of accounting methods and variations in the 

® This problem deserves more careful analysis, and it is discussed in 


the following section on the basis of more exact data than those re- 
ported by the Census Bureau. 
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fiscal periods of the different localities. However, 
it has seemed worth while to examine available 
statistics of local subdivisions of all classes in sepa- 
ration states. Consequently an attempt has been 
made to gather certain statistics of local government 
for each of the states which now have separation, be- 
ginning in each case with the last year previous to 
the adoption of the new plan. Such statistics are 
not available for Pennsylvania, but fairly complete 
data have been obtained for the other three states. 


California.—The aggregate of the local tax reve- 
nues collected in California from 1910 to 1928 is 
shown in Table VI. Both the county and district 
and the city taxes have increased steadily during 
the whole period; and the total rise from 1923 to 
1928 is not much different from that in Pennsylvania 
over the same years. No sudden increase occurred 
in 1911 with the adoption of the plan of separation 
of sources of state and local revenues. The county 
and district tax revenues have increased much more 
rapidly since 1915 than have the city taxes, and the 
index of the former rose more than one and one-half 
times as much as the index of the latter for the entire 
period 1910-1928. In 1928 the total of the local tax 
revenues in California was more than five and one- 
half times the 1910 figure. 


Table VI 


AGGREGATE LOCAL TAX REVENUES COLLECTED IN 
CALIFORNIA, 1910-1928 ® 
(Millions of dollars) 


Per cent 
of increase 
over 


previous 


County 
and ‘ 
districts Index - City Index year 


te om 
vous 
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®Source: Final Report, California Tax Commission, 1929, p. 31. 
» —— are not available for 1928, and levies have been sub- 
stituted. 


The change in total assessments in California from 
1910 (the year before separation became effective) 
to 1930 is shown in Table VII. The table indicates 
that the total assessed value of all property amounted 
immediately before the adoption of separation to 2.4 
billions of dollars and in 1930 to 10.2 billions. That 
is to say, during this period when the aggregate local 
taxes multiplied 5.5 times, the assessments of real 
and personal property multiplied less than 4.3 times. 

There have apparently been significant changes 
also in relationships between assessed and full values 
during this period. In the calculations, previously to 
the adoption of separation in the state, it was as- 
sumed that property was assessed at 60 per cent of 
its full value. In 1928 it was assessed in the neigh- 
borhood of 40 per cent, while a 1929 investigation 
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Table VII 
ASSESSED VARGAS ION OF REAL AND PERSONAL PROP- 
TY IN CALIFORNIA, 1910-1930 
(Millions of dollars) 
Real property Personal property Total 


er cent 
Year Valuation Index Valuation Index oftotal Valuation Index 


1910 2,038.6 100 334.3 100 14.09 2,372.9 100 
1911 2,209.2 108 393.1 118 15.10 2,602.3 110 
1912 2,478.5 122 441.4 132 15.11 2,919.9 123 
19135 2,572.6 126 542.2 162 17.41 3,114.8 131 
1914 2,689.2 132 543.8 163 16.82 3,233.0 136 
1915 2,735.7 134 578.8 173 17.46 3,314.5 140 
1916 2,812.3 138 765.6 229 21.40 3,577.9 151 
1917 2,871.7 141 845.4 253 22.74 3,717.1 157 
1918 2,907.8 143 898.5 269 23.60 3,806.3 160 
1919 3,060.1 150 1,009.3 302 24.80 4,069.4 171 
1920 3,367.3 165 1,184.3 354 26.02 4,551.6 192 
1921 3,650.6 179 1,271.2 380 25.83 4,921.8 207 
1922 3,888.2 191 1,247.7 373 24.29 5,135.9 216 
1923 4,271.6 210 1,445.2 432 25.28 5,716.8 241 
1924 5,607.0 275 1,049.9 314 15.77 6,657.8 281 
1925 6,074.0 298 956.6 286 13.60 7,030.6 296 
1926 6,197.5 304 915.0 274 12.86 7,112.5 300 
1927 6,693.3 328 989.7 296 12.88 7,683.0 324 
1928 7,084.5 348 1,037.9 310 12.78 8,122.4 342 
1929 7,437.1 365 2,449.8 733 24.78 9,886.9 417 
1930 7,363.5 361 2,802.4 838 27.56 10,165.9 428 


a coarse; Biennial Report of the State Controller, California, 1929-1930, 
pp. 24 


> The great increase in personal property for 1913 over 1912 is due to 
Los Angeles, San Francisco and other counties assessing franchises as 
personal property and Kern County switching approximately $18,000,000 
on oil wells from real estate and improvements to personal property. 
In 1914 Kern County returned the oil well assessments to the real 
estate and improvements column on her rolls. 


indicates that perhaps 30 per cent is really nearer the 
mark for realty."° The 1929 study conducted by the 
California Farm Bureau Federation in two counties 
is significant in that it does not bring together data 
for the entire state but utilizes statistics of assess- 
ments in two specific counties, and also in that it 
discloses a very much higher percentage of disper- 
sion in the case of farm property than in other cases. 


The table discloses also that the ratio of personal 
property assessments to total assessments has gone 
through four distinct cycles. From 1910 to 1915 it 
ranged from 14.09 to 17.46 per cent. In the period 
1916-1923 the ratio fluctuated between 21.40 to 26.02 
per cent. From 1924 to 1928 the range again fell to 
12.78-15.77 per cent, while in 1929 it was 24.78 per 
cent and in 1930, 27.56 per cent. The trend of real 
property assessments has been consistently upward, 


but personal property assessments have fluctuated 
violently. 


North Carolina.—North Carolina amended her 
constitution in 1920, and thereupon the General As- 
sembly set up a separation of revenue sources as 
between the state and the localities. The tax on 
general property was last collected by the state in 
1920, and since that year it has collected all its 
revenues from sources other than general property, 
leaving the use of the property tax wholly to the 
local subdivisions of government, which derive prac- 
tically all of their revenues from this source. 

Table VIII shows the trend of local taxes levied 
on property in North Carolina from 1920 to 1929. It 
is quite noticeable that there was a sudden and very 
great increase in the total local tax levy the first year 
after the relief of property from a state tax. The 

70 California Tax Commission, Fy cit., pe. 37, 60; and Von T. Ells- 


worth, “Valuation of Property for Tax urposes,” Article 53, reprint 
from Farm Bureau Monthly, April, 1932. 


THE TAX MAGAZINE 





February, 1933 


local tax on property rose from 28 millions of dollars 
in 1920 to 37 millions in 1921, an increase of 31.4 
per cent. In the following year there was a slight 
drop in the total local tax levy ; but in 1923 and again 
in 1924 it increased 17.8 per cent over the previous 
year. Since 1924 the rise has been steady, but less 
rapid, until 1929. In that year there was an actual 
decrease of $1,379,000 in the total local tax levy, or 
2.2 per cent less than the previous year. It is inter- 
esting, however, to note (Table VI) that the local 
tax revenues in California also showed an increase 
of 25.6 per cent in 1921 over 1920; while the localities 
in both states have shown a tendency to be less ex- 
travagant in increasing their spending since 1925. 
This has also been the case in Pennsylvania (Table 
X) and in Virginia (Table XI). 

By linking with a system of state aid to local gov- 
ernments for school and road purposes, separation 
of state and local sources of revenues has really re- 
sulted in the lightening of the total tax on property 
in North Carolina. “During the past four years in 
particular,” says the Tax Commission, “it has been 
the policy to increase state taxes in order, in part, 
to slow down the increase in local taxes.”"* “Since 
1920 property has been made to carry a continuously 
decreasing percentage of the total tax bill. In 1920, 
85 per cent of the total state and local tax revenues 
were derived from levies on property; in 1922, 77 
per cent; in 1924, 75 per cent; in 1926, 69 per cent; 
in 1928, 64 per cent; and in 1929, 61 per cent.”7? 


Table VIII 


TOTAL LOCAL TAXES LEVIED ON PROPERTY IN NORTH 
CAROLINA, 1920-1929 ® COUNTY¥-WIDE, DISTRICT, 
CITY, AND TOWN 


(Thousands of dollars) 





. Per cent increase 


Year Total taxes levied Index over previous year 
1920 28,331 100 

1921 37,227 131 31.4 
1922 36,984 131 —.7 
1923 43,561 154 17.8 
1924 51,329 181 17.8 
1925 55,826 3o7 - 8.8 
1926 57,649 203 | 
1927 61,014 215 5.8 
1928 64,094 226 5.0 
1929 62,715 221 —2.2 





® Source: Report of the Tax Commission, North Carolina, 1930, p. 359. 


The general trend of assessed valuation of real and 
personal property in North Carolina from 1920-1929 
is shown in Table IX. There was a sudden decrease 
of 19 per cent in the total assessment of 1921 when, 
immediately following separation, seventy counties 
made horizontal real estate valuation cuts amounting 
to over 300 million dollars and personal property 
valuation cuts of more than 200 million dollars. 
Since 1921 the assessment of real property has 
gradually increased. The trend of personal property 
assessments has been continually downward; but 
the decline in the valuations of personal property has 
not been sufficient to offset the increases in real 
estate values. The level of total assessments at- 
tained by 1929, however, was still about 6 per cent 
less than the total assessment for 1920, the year of 
the highest valuation ever reached. From the point 


7 Report, —_ pp. 230-231. 
7 Tbid., p. 
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of view, then, of conformity to the legal require- 
ments of full-value assessments, the period 1920- 
1929, which marked an enormous increase in wealth 
in North Carolina, fails to demonstrate any supe- 
riority of the separation system; indeed, quite the 
contrary. 


Table IX 


ASSESSED wey Aree OF REAL AND PERSONAL PROP.- 
RTY IN NORTH CAROLINA, 1920-1929 ® 


(Millions of dollars) 


Real property Personal property Total 
er cent 

Year Valuation Index Valuation Index oftotal Valuation Index 
1920 1,954.4 100 883.0 100 31.1 2,837.4 100 
1921 1629.3 83 670.4 76 29.1 2,299.7 81 
1922 1,659.0 85 598.6 68 26.5 2,257.6 80 
1923 ) "749.3 90 606.5 69 25.8 2,355.8 83 
1924 not reported 

1925 1,850.6 95 591.8 67 24.2 2,442.5 86 
1926 1,901.6 97 595.8 67 23.9 2,497.3 88 
1927 2° 047.6 105 590.1 67 22.4 637.7 93 
1928 2,089.8 107 588.1 67 22.0 2,677.9 94 
1929 2,106.1 108 573.9 65 21.4 2,680.0 94 


* Source: Report of the Tax Commission, North Carolina, 1930 
256-257, except for year 1920, which is taken from Report of the fa 
missioner of Revenue, North Carolina, 1921, p. 435. hese figures do 
not includé the assessed valuation of public service corporations or of 
corporation and bank excess. 


Pennsylvania.—The trend of local taxes levied in 
Pennsylvania from 1923 to 1929 is shown in Table X. 
There has been a steady increase each year, and dur- 
ing the period the index has risen from 100 to 147. 
The increase slackened considerably in 1927 and in 
1929, but the explanation of this is not apparent. 

If these data and those concerning assessments in 
typical counties presented below are kept in mind, 
one must see that local finances in Pennsylvania are 
not under perfect control, though separation has 
long obtained. The rate of increase is greater than 
that in city expenditures for the United States as a 
whole and conforms closely to the rate of increase 
for Pennsylvania as shown in Table V. 


Table X 


TOTAL LOCAL TAXES Bo oh IN PENNSYLVANIA, 


( TMs of dollars) 
Per cent of increase 


Year Total taxes levied Index over previous year 
1923 250,152 100 

1924 272,260 109 8.8 

1925 300,317 120 10.3 

1926 321,938 129 7.2 

1927 330,468 132 2.6 

1928 358,674 143 8.5 

1929 368,719 147 2.8 


® Source: Special report to the Pennsylvania General Assembly by the 
Secretary of Internal Affairs, April 27, 1931, for years 1923-1928. 
Figure for 1929 from “State Summary of Assessments and Taxes for 
Local Governments in Pennsylvania, 1929,” prepared by Pennsylvania 
Department of Internal Affairs, Bureau of Statistics, Division of Assess- 
ments and Taxes. 


Virginia—The central government of Virginia 
since 1926 has completely relinquished all taxes 
upon real estate as a source of state revenues. The 
General Assembly of 1926 enacted a segregation act 
which provided for a clear-cut division of authority 
over the taxation of various classes of property. 
Real estate and tangible personal property, with the 
exception of the rolling stock of steam railroads, 
were reserved exclusively for taxation by the local 
subdivisions of government, while intangible prop- 
erty and railroad rolling stock were similarly reserved 
for taxation exclusively by the state. Two years 
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Table XI 


ita LOCAL TAXES IN VIRGINIA FOR THE TAX YEARS 
1926- = 33 AGGREGATE LEVIED BY — ES, 
DISTRICTS, TOWNS, AND CITIES 


(Thousands of dollars) 





Per cent of increase 





Year Total tax Index over previous year 
1926 37,487 100 

1927 40,120 107 7.02 

1928 40,796 109 1.69 

1929 42,036 112 3.04 

1930 42, 559 114 1.25 


* Source: William H. Stauffer, Taxation in Virginia, pp. 42-43. 


later a proposal to amend the Constitution so as to 
make real estate an exclusive subject for local taxa- 
tion was ratified.7* 


Table XI shows the total local taxes levied in Vir- 
ginia for the tax years 1926-1930. From 1926 to 1927, 
the first year of separation, the total local tax levy 
increased by more than 2 million dollars. Prac- 
tically all of this rise was due to an increase of the 
city taxes levied on real and personal property. The 
local taxes have continued to increase slowly every 
year ~— 1929, but not to the extent of the rise 
in 1927. 


Table XII 


COSTS OF COUNTY GOVERNMENT IN VIRGINIA FOR 
FISCAL YEARS 1924-1930 ® 


(Thousands of dollars) 








Per cent of 


Expenditures———_——_ increase over 





Year Ordinary Extraordinary Total Index previous year 
1924 21,907 5,298 27,205 100 oF 
1925 24,248 3,832 28,079 103 3.2 
1926 25,333 3,474 28,807 106 2.6 
1927 26,888 - 3,168 30,056 110 4.3 
1928 24,777 2,194 26,971 99 —11.4 
1929 27,213 579 27,792 102 3.0 
1930 28,619 879 29,498 108 6.1 





* Source: Stauffer, op. cit., p. 56. 


, The recent trend of costs of county government 
in Virginia is shown in Table XII. It is noticeable 
that the peak of county expenditures came in 1927, 
the first year after the separation of state and local 
sources of revenues. The following year showed a 
drop of 11.4 per cent in total expenditures, and the 
counties have slowly increased their spending since 


1928. 

Tables XIII, XIV and XV show the average tax 
rates levied against real estate by the different local 
subdivisions of Virginia from 1926 to 1930. These 
figures are wholly comparable for each of the years, 
the 1926 figures including the state levy of twenty- 
five cents which was imposed for the last time in 
that year. 


Table XIII 


COUNTY AND DISTRICT TAX RATES ON REAL ESTATE IN 
VIRGINIA FOR YEARS 1926-19308 


Total average rate on 


Year assessed value Index 
1926 > 2.33 100 
1927 2.12 91 
1928 2.18 94 
1929 2.18 94 
1930 2.17 93 


® Source: Stauffer, op. cit., pp. 87-89. 
a rate includes 25-cent state tax which was repealed follow- 
ing 19. 


73 William H. Stauffer, Taxation in Virginia, p. 80. 
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It may be observed from Table XIII that the real 
estate of counties and districts received the benefit 
of twenty-one cents reduction in rate in 1927 after 
the removal of the twenty-five-cent state rate. The 
rate increased to $2.18 for 1928 and 1929, and de- 
creased one cent in 1930. Thus in 1930 the net gain 
to county and district real estate over the 1926 rate 
was sixteen cents as a result of the removal of the 
twenty-five-cent state rate. 


Table XIV 


TAX RATES ON REAL ESTATE IN VIRGINIA CITIES FOR 
YEARS 1926-1930 * 


Total average rate on 


Year assessed value Index 
1926 > 2.54 100 
1927 2.51 99 
1928 2.51 99 
1929 2.51 99 
1930 2.50 98 


® Source: Stauffer, op. cit., p. 91. i 
+ 1926 rate includes 25-cent state tax which was repealed in 1926. 


Table XIV presents a comparison of city tax rates 
similar to that shown for the counties. As would 
naturally be expected, the rates are higher in the 
cities than in the counties. The autonomy of the 
Virginia cities carries with it freedom from any taxes 
imposed by county authorities; hence the city rates 
here shown represent the total tax rates imposed 
upon real estate within those jurisdictions. The rate 
decreased only three cents in 1927 after the removal 
of the state rate of twenty-five cents. No further 
change in the average rate occurred until 1930 when 
it dropped from $2.51 to $2.50. It appears that the 
cities took advantage of the removal of the state 
rate in order to increase their own revenues without 
making the tax burden on real estate any heavier 
than it previously had been. 


Table XV 


AGGREGATE AVERAGE COUNTY AND CITY TAX RATES ON 
REAL ESTATE IN VIRGINIA FOR YEARS 1926-1930 ® 


Year Rate on assessed value Index 
1926 > 2.45 100 
1927 2.34 96 
1928 2.37 97 
1929 2.37 97 
1930 2.36 96 





* Source: Stauffer, op. cit., p. 91. 
& 1926 rate includes 25-cent state tax which was repealed in 1926. 


Precisely accurate data respecting assessments in 
Virginia are not available for a long period, but 
Table XVI shows the general situation regarding 
realty and tangible personalty for 1925, the year 
before action was taken on the separation problem, 
to 1931 inclusive. A study of these figures discloses 
no significant break in the trend of real estate assess- 
ments as a direct result of the adoption of separation. 
There has been a gradual increase, which has not 


been materially different since separation became 
effective in 1927. 


In the case of personalty, however, there appears 
to have resulted from separation a definite check in 
the increase in aggregate assessed valuation at a 
time when actual holdings of personal property were 
doubtless increasing in the state. After two years, 


the increase in assessments of such property was 
resumed. 
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TABLE XVI 


ASSESSED VALUATION OF REAL AND TANGIBLE 
PERSONAL PROPERTY IN VIRGINIA, 1925-19318 


(Millions of dollars) 
Personal Property Total 


Real Property 


Year Valuation Index Valuation ndex Valuation Index 
1925 1,048 100 154. 100 1,202 100 
1926 135 108 145 94 1,280 106 
1927 1,140 109 145 94 1,285 107 
1928 1,155 110 144 1,299 108 
1929 1,170 112 156 101 i, 110 
1930 1,187 113 158 103 1,345 112 
1931 1,178 112 149 97 1,327 110 


® Statements by Virginia Department of Taxation; excludes utility 
property. 


In general there does not appear to have been any 
improvement of assessments in Virginia as a result 
of the adoption of Separation. In his study, Tax- 
ation in Virginia, Mr. William H. Stauffer summar- 
ized as follows: 


. . . Real estate continues to be grossly under-assessed. 
Discriminations continue to exist no less than in the past. 
Within the localities the evils are as potent as formerly, 
and nothing has been done to correct them. The reason 
is not hard to discover. No effort has been made to estab- 
lish system in assessment procedure.” 


4. Assessment Efficiency in Separation as Compared 
with Other States 


While it is impossible to compare efficiency of 
assessments in separation states with efficiency in 
all the other states, data which have been developed 
by various students render it feasible to make cer- 
tain comparisons between the separation states and 
a large number of others. The information utilized 
for the purpose of this comparison has been drawn 
from numerous studies made by scholars throughout 
the United States in the past ten years. 

The information presented in Table XVII * is not 
entirely satisfactory even for the states which are 
included. Some of the published reports present 
information not sufficient for complete comparison; 
and some of them, as for example those of Arkansas, 
Colorado, Missouri, and New York, are either based 
on inadequate data or (in the case of Missouri and 
New York in particular) have been analyzed in such 
a fashion as to render a complete comparative state- 
ment impossible. In several cases it has been neces- 
sary for purposes of this investigation to compute 
the coefficients of dispersion (average deviations 
from uniformity) by methods the results of which 
are only approximately accurate. However, the in- 
formation respecting each of the several states for 
which Table XVII shows data is better than no sta- 
tistics at all and in each case contains substantial 
elements of the satisfactory. 


An examination of Table XVII discloses that 
assessments in separation states on the whole are 
distinctly inferior to those in other states for which 
data are available. North Carolina appears to be an 
exception to this general tendency, particularly as 
regards the ratio of assessed to true value, since 
only Delaware, Minnesota, Ohio, and Wisconsin 
report a higher ratio of assessed to true values for 
rural property. The evidence presented above tend- 
ing to show that this ratio has declined since adop- 


(Continued on page 79) 


Mp. 80. 
% See pages 80-81. 
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LL IS quiet on the taxation front at Washington— 

on the surface. Following a month filled with vari- 

ous tax “alarums and excursions,” the tax picture has 
become as frozen as a 1932 asset. The last possibility of 
new tax legislation except with respect to an extension of 
the gasoline tax during the short session vanished with 
the announcement of the Democratic leaders, on Janu- 
ary 18, that they would not push revenue plans. 


Tired of dashing madly in all directions, the Seventy- 
second Congress has therefore resolved to leave to its suc- 
cessor the burden of meeting the rapidly accelerating deficit 
and of overcoming the spreading tax resistance of the 
populace. 


Beneath the surface tranquility, however, seethes and 
boils a volcano of conflicting revenue ideas. Sales taxers, 
quelled a few weeks ago by the unofficial words from the 
unofficial White House at Albany, are rallied by the appar- 
ent impossibility of the Congress to propose substitutes 
which are politically practical. Decentralization-of-wealth 
advocates flaunt the standard of higher surtax rates. It 
is rumored they have, in measure, the new administration’s 
support. Even though the short-lived plan of Democratic 
leaders to reduce tax exemptions and to boost the normal 
income tax rates from four and eight to six and twelve 
per cent exploded with devastating effect, it is still in 
circulation. Some of the other tax ideas being mentioned 
about Capitol Hill are: 


1. No new taxes; instead, a reduction in expenditures of 
approximately $800,000,000. Fostered by business and in- 
dustrial leaders, this idea has apparently gained consider- 
able popular support, but it cannot be put into effect, it is 
believed, during 1933. Even if it could be put into effect, 
it would not balance the budget, which President Hoover 
estimates will be between $400,000,000 and $600,000,000 out 
of balance by the end of the 1934 fiscal year, even if the 
sums required for debt retirement are excluded. Possible 
defaults by foreign nations on their debt payments were not 
accounted for in Mr. Hoover’s estimates. 


2. An extension of the gasoline tax during the fiscal year 
1934. This tax probably will be approved by the Ways 
and Means Committee soon, and may pass in the short 
session. It is strenuously opposed by the states.” 


3. A tax on the privilege of engaging in interstate com- 
merce, sponsored by Mr. McKeown of Oklahoma (Rep., D).* 


1 Reasons: 


The government expenditures for fiscal year 1934 are estimated by 
President Hoover in his message of January 17 to Congress as follows: 
(1) Interest on the public debt.............. $725,000,000—irreducible 
(2) Trust funds, tax refunds, D. C. budget, = 
Civil war pensions, P. O. subsidies, etc. 310,000,000—irreducible 
(3) Public works, ‘‘reduced practically to com- 
mitments and contracts outstanding”... 305,000,000—irreducible 
(4) Military establishments ................. 612,000,000 
(5) Veteran’s expenditures ................. 818,400,000 
(6) All other expenses. . cha aera at al eRe 461,000,000 


cy ese eee $3,233,000,000 

Items (1), (2), and (3) are practically irreducible. (4) and (5) are 
politically so at present, unless sentiment greatly changes. Item (6) can 
€ cut not much more than one-fourth without crippling the operation of 
Government. 

?Says the Preliminary Report of the Double Taxation Committee, a 
subcommittee of the House Ways and Means Committee relative to the 
gasoline tax: 

“It appears that the combined Federal, state, and local levies upon gas- 
oline increase the sales price to the consumer from 30 per cent to more 
than 100 per cent, depending upon the state involved . it is evident 
that the rates are approaching the point of diminishing returns : 
the rates range from 2 to 7 cents per gallon in the States . . . but 
even this does not represeut the entire burden. Many of the counties and 
cities also impose additional gasoline taxes. os 




































































4. A capital levy, apportioned according to population to 
meet constitutional objections. Obviously a “last resort” 
proposal, and hardly a tax possibility. 


5. Any number of types of sales taxes, varying from 
pyramiding retail sales levies to gross profits taxes. 


6. -The levying of a series of occupational taxes, similar 
in scope to those embracing oleomargarine manufacturers, 
and, formerly, the brewers. Such taxes are constitutional. 
Flint v. Stone Tracy Co., 220 U. S. 107. 


All these ideas, and numerous others now circulating in 
the halls of Congress will be tossed into the legislative 
hopper in the special session, which, it is expected, will be 
called about the middle of April. Few of them will emerge. 


To tell the truth, the budget-balancing enthusiasm which 
inspired Congress last winter has entirely gone. Humanly 
enough, the Democrats have little relish to enact new taxes 
of any kind, in the face of strenuous tax protest which 
has recently been stirred up. They much prefer to delay 
as long as possible, in the hope that business may pick up 
to the extent of providing enough revenue under the terms 
of the 1932 Act. They also fear a serious intra-party split 
should drastic tax changes be suggested. If the beer bill 
is passed, they may be content to leave the budget in its 
present state, extend the gasoline tax for another year, and 
put real screws on government expenditures. 


Interest on Tax Refunds 


npc Sat 319 of the June 30, 1932 Economy Act, which 
reduced the rates of interest on tax refunds and judg- 
ments against the:United States from 6 per cent to 4 per 
cent, has continued to trouble Congress, the Federal Tax 
Committee of the American Bar Association, and lawyers 
generally. 


More than a month ago, Senator Bingham, chief of the 
economy subcommittee of the Appropriations Committee, 
stated that Congress did not intend that this section should 
apply retroactively and indicated that Congress would give 
relief from the interpretation placed on it by the Comp- 
troller General.‘ 


The first offer of “relief” occurred in proposed amend- 
ments to the Post Office Treasury Appropriations Bill 
(H. R. 13520), set forth in full in the note.° These amend- 
ments attempt to compensate interest rates on deficiencies 
and refunds assessed or made within five years of each 
other (if made subsequent to June 30, 1932). They also 
provide that Section 319 shall not apply to any judgment 
—_* “prior to July 1, 1932, and thereafter becoming 

nal.” 


3 Mr. McKeown’s bill, H. R. 13933 would tax the privilege of manufac- 
turing for sale in interstate commerce $50 for each $10,000 or major frac- 
tion thereof; chain stores, mail order houses and manufacturers selling 
direct to consumers would pay $100 for each $10,000 sold at retail. 

4See Tue Tax Macazine, January, 1933, issue, p. 26. 

5 Sec. 16. Section 319 of Part II of the Legislative Appropriation Act, 
fiscal year 1933, shall not apply to any judgment rendered against the 
United States prior to July 1, 1932, and thereafter becoming final. Appro- 
priations available for payment of such judgments rendered prior to July 
1, 1932, as determined by the Comptroller General of the United States, 
shall be available for payment of interest thereon accordingly at the rate 
applicable at the time the judgment was rendered, or for the amount of 
the deficiency if settlement has been made, and if no appropriation is 
available for payment of such interest or deficiency or if the available 
appropriation is found by the Comptroller General to be insufficient in 
amount claims may be allowed and certified to Congress under Section 2 
of the Act of July 7, 1884 (U. S. C., title 5, sec. 266). 

Sec. 17. (a) ie any deficiency in income, war-profits, excess-profits, 
estate, or gift tax is hereafter assessed in the case of any taxpayer to 
whom any refund or credit under the internal revenue laws has been made 


(Continued on next page) 














































































































































































































































































































































































































































The objections of the bar to the amendments were im- 
mediate. They failed to provide for a situation where a 
judgment was rendered prior to July 1, 1932, made final 
before that date, and not-paid until after that date; they 
did not cover the contingency of deficiencies assessed prior 
to June 30, 1932, even though refunds were made within 
five years of their assessment; nor of refunds made or 


allowed prior to June 30, 1932 which were not paid until 
after that date. 


Faulty as the bar found these amendments in form, the 
basic objection was one of policy. The amendments did not 
take into account the fact that interest on some of the 
refunds which have been paid subsequent to June 30, 1932, 
and which will be paid, had been accumulating at the rate 
of 6 per cent ever since 1918, and 1921 taxpayers have relied 
on these rates. Protesting against a reduction of interest 
rates, the Federal Tax Committee of the American Bar 
Association said: 


“For eleven years taxpayers have been encouraged to 
pay questionable taxes and to seek recovery through 
refund claims upon the assurance that they would re- 
ceive the current legal rate of interest upon the money 
paid to the Federal Government if their payments 
should be discovered to be erroneous. A large portion 
of the success in the administration of income tax laws 
may be ascribed to this attitude on the part of the 
taxpayer. The money has gone to the Treasury with 
little dispute when it was vitally needed. 


“Had these taxpayers thought that Congress a num- 
ber of years later would breach, retroactively, its prom- 
ise to pay a fair interest rate, it is not difficult to believe 
that the burden of collection would have been very 
much heavier upon the Government.” 


The Bar Committee further objected to the amendments 
and to Section 319 on the grounds that (1) an increase of 
litigation, already foreshadowed by a number of suits over 
Section 319, will result; (2) it is unfair to charge the tax- 
payer six per cent on deficiencies, and return to him only 
four per cent when the taxpayer is the creditor; (3) only 
taxpayers who are both debtors and creditors of the gov- 
ernment receive adjustment for the differential in interest 
rates. 


The Tax Committee suggested that “the most equitable, 
and simplest procedure” would be to return to the rates 
prevailing prior to the Economy Act. Failing this, the rate 
on both deficiencies and refunds should be made four per 
cent, and “as a last resort, should the members of the Con- 
gress feel that the Government should charge 6 per cent 
for the use of its money, but pay only 4 per cent for the 
use of the taxpayer’s money, this policy should have no 
application to the period prior to July 1, 1932.” 


(Footnote 5 continued from page 65) 


or allowed since June 30, 1932, and within five years prior to the making 
of such assessment, then the amount of interest to be assessed on such 
deficiency shall be reduced by an amount equal to the excess of (1) the 
difference between the amount of interest allowed on such refund or credit 
and the amount of interest that would have been allowed if the rate had 
been 6 per centum per annum, over (2) the amount by which the interest 
on any other deficiency has been reduced under this section on account 
of such refund or credit; but in no case shall the amount of interest be 
reduced to an amount less than an amount calculated at the rate of 4 
per centum per annum. 

(b) If any such deficiency has been assessed since June 30, 1932, and 
before the date of the enactment of this Act, then under regulations pre- 
scribed by the Commissioner of Internal Revenue with the approval of 
the Secretary of the Treasury, there shall be refunded or credited to the 
taxpayer an amount equal to the amount by which the amount of interest 
assessed on such deficiency exceeds the amount that would have been 
assessed if this section had been in force on the date of such assessment. 

Sec. 18. (a) If any refund or credit under the internal revenue laws is 
hereafter made or allowed in the case of any taxpayer against whom any 
deficiency in income, war-profits, excess-profits, estate, or gift tax has 
been assessed since June 30, 1932, and within five years prior to the 
making or allowance of such refund or credit, then the amount of interest 
to be allowed on such refund or credit shall be increased by an amount 
equal to the excess of (1) the difference between the amount of interest 
assessed on such deficiency and the amount of interest that would have 
been assessed if the rate had been 4 per centum per annum, over (2) the 
amount by which the interest on any other refund or credit has been 
increased under this section on account of such deficiency; but in no 
case shall the amount of interest be increased to an amount in excess of 
an amount calculated at the rate of 6 per centum per annum. 

(b) If any such refund or credit has been made or allowed since June 
30, 1932, and before the date of the enactment of this Act, then under 
regulations prescribed by the Commissioner of Internal Revenue with the 
approval of the Secretary of the Treasury, there shall be refunded or 
credited to the taxpayer an amount equal to the amount by which the 
amount of interest allowed on such prior refund or credit is less than the 
amount that would have been allowed if this section had been in force 
on the date of the making or allowance of such prior refund or credit. 
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Tax practitioners viewed the proposed amendments with 
alarm on another, but less talked of, ground. Section 319 
has been interpreted already as reducing rates only on in- 
terest accruing subsequent to June 30, 1932, irrespective of 
the date of the judgment or allowance or payment of the 
refund. The ground for decision has been that a law will 
be given retroactive interpretation only if Congress has 
clearly and unequivocally indicated such an intention. The 
amendments offered remove any doubt about the intention 
of Congress, show the legislative desire to strip the tax- 
payer of 2 per cent interest irrespective of the date it 
accrued. It would be better to leave Section 319 in its pres- 


ent ambiguous form than to lose the advantages already 
gained. 


Considerable doubt exists among practitioners whether 
Congress has the constitutional power to reduce interest 
rates retroactively.’ Irrespective of this doubt, it is difficult 
to believe that Congress intended, last June, to strip tax- 


payers in part of their accumulations of interest by enacting 
Section 319 into law. 





6 Safe Deposit and Trust Co. v. Tait, 323 CCH 9550; Huwe v. Ohmer 
Fare Register Co., 323 CCH 9570. 


7 Prior to the date of the Economy Act, and subsequent to November 


23, 1921 the rate of interest on both judgments and refunds was 6 per 
cent. Section 319 affects (1) cases where a judgment was rendered be. 
fore and after the passage of the Economy Act, and (2) cases where a 
refund was allowed prior to the Economy Act, but was not paid until 
after the Economy Act. Some of the leading cases which deal with the 
two problems are given below: 


(1) The general rule of law apparently is that a judgment creditor has 
a vested right in the rate of interest prevailing from the date of the judg- 
ment to a statutory change in the law, and the law cannot reduce the 
rate retroactively. Wyoming National Bank v. Brown (1900, Supreme 
Court) 9 Wyo. 156, 61 P. 465; Village of New Holland v. Holland, 99 Ill. 
App. 251 (1901); Stanford v. Coran, 28 Mont. 288, 98 Am. St. Rep. 566 
(1903); Reese v. Rutherford, 90 N. Y. 644 (1882); Murphy v. Gaskins, 
28 Gratt. 207, 222 (Va.). ; 

This is also the implication, although the question was not directly 
before the Court, in the decision of Morley v. Lake Shore Railway, 146 
U. S. 162; see the same point in Missouri & Arkansas Company v. 
Sebastian County, 249 U. S. 170. : ae 

The early decisions, especially those in Virginia, seem to be based upon 
the conclusion that a judgment was a contract and that a law reducing 
the rate of interest impaired the obligation of the contract. (Cecil v. 
Devyerle, 28 Gratt. 775 (Va. 1877) ; Administrator v. Kent’s Administrator, 
28 Gratt. 840). This view, however, has not been consistently followed. 
See Black Judgments 7-11; McDonald v. Dickson, 87 N. C. 404. While 
this early ground for refusing to apply such statutes retroactively may be 
attacked as faulty, no attack has changed the rule of decision. 

Apparently a state has no power to deprive a person of interest accru- 
ing under a statute. It would seem that the same situation should obtain 
in the case of the Federal Government, as it is not a question of impair- 
ment of the obligation of a contract by the State {there being no con- 
stitutional inhibition of such impairment by the Federal Government), 
but a question of the deprivation of property without due process of law 
falling within the Fourth Amendment to the Constitution. See Cooley, 
Constitutional Limitations, 5th Edition, page 440: “A right, to be vested, 
must have become a title, legal or equitable, to the present or future 
impairment of property, or to the present or future enforcement of a 
demand, or a legal exemption from a demand made by the court.” * * * 
[page 445] “‘a vested right of action is property in the same sense in 
which tangible things are property, and is equally protected from arbi- 
trary interference.” 

22 In the case of refunds or credit, the same general rule apparently 
obtains. 

Interest allowed against the Government can be considered only as 
damages for the unlawful retention of the taxpayers’ money. 

“As to the interest which had accrued as damages before the date of 
the law, the law could have no effect, because that had become a vested 
right of property which could not be taken away.” O’Brien v. Young, 
95 N. Y. 428, 47 Am. Rep. 64. 

When the Government returns money illegally collected, it is return- 
ing money “had and received.” f ; 

n an action for money had and received where it appeared that the legal 
rate of interest was decreased after the receipt of the money and before 
judgment, plaintiff was entitled to the larger rate of interest up to the 
time the statute was changed, and to the decreased_rate thereafter. Gra- 
ham v. Merchant, 43 Or. 294, 72 P. 1088 (1903). So where an obligation 
was pending on the part of sureties to contribute to one of their number 
who had paid the debt, a judgment for contribution must include the 
higher rate of interest up to the date of action and the lower rate there- 
after. Thompson v. Hibbs, 45 Or. 141, 76 P. 778 (1904). See also Wat- 
kins v. Junker, 90 Tex. 584 (Tex. 1897), 47 S. W. 11; State v. Whittlesey, 
17 Wash. 447, 50 P. 119 (1897). . 

The rate of interest on a redemption of a tax sale was not affected dur- 
ing the time of redemption by an act reducing the rate of interest to be 
paid in such cases. Pamndie v. Rodgers, 52 Kans. 558, 35 P. 223, 39 
A. S. R. 360 (1894). Where an obligation matures before the passage 
of a legislative enactment changing the rate of interest, interest between 
the time of maturity and the judgment is to be computed at the former 
rate — Females Association v. Eagleston, 60 How. Prac. 9 (N. Y- 
1890)). 

In Reese v. Rutherford, 90 N. Y. 644, interest was allowed upon 4 
balance of moneys rendered due prior to January 1, 1880, when the Act 
changing the rate of interest went into effect at 7 per cent up to that 
date, om at 6 per cent thereafter. It was held that on that date (January 
1, 1880), the plaintiff had a vested right to so much of the interest as 
had accrued at the rate fixed by law prior thereto, of which right the 
act did not attempt to deprive him, and could not had it so attem ted. 

See also — v. Lake Shore etc. Railway, 25 Hun. 546 (N. Y.) Aft. 
95 N. Y. 667. 
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Report on Double Taxation 


| June a subcommittee of the Ways and Means Com- 
mittee was selected to study the mammoth question of 
tax duplication. Promptly it turned the task of making the 
actual survey of the problem over to the staff of the Joint 
Committee on Internal Revenue. On January 18, 1933 the 
preliminary report on double taxation appeared to receive 
a warm reception as one of the most valuable tax documents 
of recent months. 


Bristling with facts, figures and tables the Report spread- 
eagled the fields of state, local and Federal taxation, noted 
in detail the various forms of taxes employed, ferreted out 
36 cases of double taxation or tax duplication and concluded, 
in effect, that the cumbersome, ineffective present system 
ought to be replaced by one more equitable and efficient. 

Leaders in duplication are the income taxes, the estate 
and death duties, the gasoline, tobacco and electricity levies. 
The best income producer is, the committee found, the gen- 
eral property tax but it violates both the principles of 

“ability to pay” and “benefit received.’ The sales tax is 
discussed as offering great revenue possibilities, but as being 
contrary to basic tax principles. 


The Report suggests that four questions remain to be 
answered: 


(1) Which taxes are most adaptable for Federal use and 
which for state and local government? 

(2) What taxes may be equitably imposed by both state 
and Federal governments? 


(3) What would be a model tax system for the whole 
country? and 


(4) How could it be put into effect? 


The per capita tax burden, the committee found, was 
$77.53, of which the Federal Government took 25.5 per 
cent, state governments 20.6 per cent, county governments, 
10.1 per cent, city governments, 31.3 per cent, and other 
local governments, 12.5 per cent. General property taxes 
accounted for $41.47 of the total per capita tax burden, 
and income taxes for $16.45. Compared with the year 1922, 
Federal expenditures have increased 11 per cent, while state 
and local expenditures show an increase of 57 per cent. 


To the tax lawyer, one of the most interesting features 
of the volume is the discussion of tax principles made under 
the direction of Colin Stam, of the Joint Committee Staff, 
assisted by L. L. Stratton. It deals with the broad consti- 
tutional questions relating to the power of the different gov- 
ernments to levy taxes, the purposes of taxes, rules of 
apportionment and uniformity, and the relation of the taxing 
power to the Fifth, Tenth and Fourteenth Amendments, the 
commerce, full faith and credit clauses of the Constitution, 
and Federal laws and treaties. Despite the breadth of its 
scope, its treatment is highly accurate and complete. 


The compilers of the report believe that it contains suff- 
cient data to prove (1) that the tax system is complicated, 
cumbersome, and in many respects inequitable; (2) that 
there are serious instances of double taxation or duplication 
of taxes; (3) that the revenues are disappointing in view 
of the number of taxes; (4) that the tax burden is reaching 
the breaking point; and (5) that the public ought to investi- 
gate to see whether it is getting enough out of its tax dollar. 


Representing the first move in a concerted attempt to 
straighten out the tax tangle, the Preliminary Report augurs 
excellent results. 


Credit for Tax-free Covenant Securities 


wong het less attention than the item deserves has 
been directed to the credit allowed individuals and part- 
nerships against gross income on Federal tax returns 
Where interest is reported from bonds, mortgages, deeds 
of trust or similar obligations which contain a contract or 
provision, known as a tax-free covenant, whereby the 
obligor agrees to pay a portion of the Federal i income tax. 

The majority of railroad, industrial and public utility 
bonds contain such an obligation. In most instances the 
tax liability of the obligor is limited to 2 per cent, and that 
is the fixed amount which is allowed as a credit on indi- 
vidual and partnership tax returns. If the tax-free cove- 
nant provides for payment of a larger portion of the tax, 
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that is a matter for adjustment between the obligor and 
the security holder. 


When a bondholder, for example, collects his interest he 
is required to fill out Form 1000, Ownership Certificate. 
This certificate shows in addition to the bond owner’s 
name and address, that of the debtor corporation also. It 
shows the amount of interest received, which is to be 
entered on one of two lines. If the owner’s total income 
for the year in question is less than his personal exemption 
and credit for dependents so that he will have no tax to 
pay the amount of the interest is entered on line 1; other- 
wise, the amount is entered on line 2. This entry deter- 
mines whether or not the debtor corporation must pay the 
2 per cent tax. There is a note on Form 1000 to the effect 
that if it is discovered at the close of the year that the 
amount was entered on the wrong line, an amended cer- 
tificate on Form 1000 should be forwarded to the debtor 
corporation before February 1 of the following year. The 
Form 1000 is sent to the debtor corporation which issued 
the bonds. It sends the individual Form 1000’s each month 
to the Commissioner of Internal Revenue, Sorting Section, 
Washington, D. C., accompanied by a return on Form 1012. 
At the end of the year it files an annual return of income 
tax to be paid at the source. This return is a summary 
of the twelve monthly returns. It must be filed in the 
Collector’s office on or before March 15 of the following 
year. Payment of the tax is due on or before June 15. 
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The withholding requirements placed upon obligors 
with tax-free covenant security issues outstanding are, 
as provided by Section 143 (a) (1) of the Revenue Act of 
1932, as follows: ‘ 


In any case where bonds, mortgages, or deeds of trust, or other similar 
obligations of a corporation contain a contract or provision by which the 
obligor agrees to pay any portion of the tax imposed by this title upon 
the obligee, or to reimburse the obligee for any portion of the tax, or to 
pay the interest without deduction for any tax which the obligor may be 
required or permitted to pay thereon, or to retain therefrom under any 
law of the United States, the obligor shall deduct and withhold a tax 
— to 2 per centum of the interest upon such bonds, mortgages, deeds 
of trust or other obligations, whether such interest is payable annually 
or at shorter or longer periods, if payable to an individual, a partnership, 
or a foreign corporation not engaged in trade or business within the 
United States and not having any office or place of business therein: 
Provided, That if the liability assumed by the obligor does not exceed 
2 per centum of the interest, then the deduction and withholding shall 
be at the following rates: (A) 8 per centum in the case of a nonresident 
alien individual, or of any partnership not engaged in trade or business 
within the United States and not having any office or place of business 
therein and composed in whole or in part of nonresident aliens, (B) 1334 
per centum in the case of such a foreign corporation, and (C) 2 per 
centum in the case of other individuals and pernenteee Provided 
further, That if the owners of such obligations are not known to the 
withholding agent the Commissioner may authorize such deduction and 
withholding to be at the rate of 2 per centum, or, if the liability assumed 
by the obligor does not exceed 2 per centum of the interest, then at the 
rate of 8 per centum. 


Deductions from Gross Income 


te correction of erroneous information widely circulated 
in newspapers as to deductions allowable to consumers 
from gross income on account of excise taxes imposed by 
the Revenue Act of 1932, the Bureau of Internal Revenue 
has issued an announcement explaining the situation as 
follows: 

_ The manufacturers’ excise taxes under the present Revenue Act are 
imposed by the law on the manufacturer and paid by him to the Collector 
of Internal Revenue and are not regarded as taxes paid by the consumer 
of the article, even though they may be passed on to him in whole or in 
part in the price of the article. Accordingly, taxes paid on cigarettes, 
gasoline, lubricating oil, tires and automobile accessories, firearms, 
matches, candy, chewing gum, soft drinks, jewelry, wort, malt syrup, 
grape concentrate, radios, phonograph records, and cosmetics are not 


— which the consumer may deduct from his income as taxes paid by 
im. 

The situation is different with regard to the tax on electricity, telephone 
and telegraph, safety deposit boxes, club dues, admissions and checks, the 
various stamp taxes on securities and deeds, and the tax on the use of 
boats. In the case of these taxes the law places the liability for tax 
on the person paying for the service, selling the securities, drawing the 
check, etc., although in some instances the person receiving the payment, 
and in the case of checks, the bank paying the check, is required to collect 
the tax and pay it over to the collector of internal revenue. Payments 
on account of these several taxes represent taxes paid by the individual 
which under the law he may deduct from his income. 

In the case of gasoline the distinction between the application of state 
and Federal taxes should be noted. The Federal tax is imposed on the 
manufacturer and is not deductible by the purchaser, while in some 
cases the state taxes are held to be taxes imposed on the purchaser and 
are deductible by him from his income. 


Revenue Prospects from 1932 Incomes 


vas approach of the first due date for payment on in- 
come taxes for the year 1932 has directed interest to 
speculation as to the amount of revenue which the tax will 
yield. 


Reduction of personal exemptions to $2,500 for married 
persons or heads of families, aside from the $400 allowance 
for each dependent, and to $1,000 for single persons, with- 
drawal of the earned income credit, and increased rates will 
greatly increase tax liability on a given income, but drastic 
reductions in wages, salaries, profits, and income from 
rents and dividends, are expected to reduce aggregate yield 
from the income tax considerably below the estimates made 
when the Revenue Act of 1932 was enacted. 


The largest decreases have occurred in profits from sale 
of capital assets and in business profits. Income from divi- 
‘dends has not decreased in the same ratio as business profits, 
but in 1932 many corporations which had been continuing 
regular dividends by payments partly or wholly out of 
accumulated past profits have reduced or entirely suspended 
dividend payments, which will be reflected in a sharper de- 
cline in income from dividends on tax returns than has been 
registered in previous years of the depression. 


As in no other country where an income tax is levied, 
wholesale escape from the tax is invited by a huge and 
increasing volume of Federal, state and municipal tax-free 
securities. The loss in revenue to the Federal Government 
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and to those states without doubt greatly outweighs the 
advantage in reduced cost of borrowed money. But aside 
from the monetary consideration the possibility of immu- 
nity from taxation to large numbers of citizens is becoming 
increasingly recognized as being a social injustice of major 
importance. 

Especially precipitous declines in revenue since the be- 
ginning of the depression have occurred in the higher range 
of incomes, as is demonstrated by the following figures: 


INDIVIDUAL RETURNS OF $5,000 OR OVER 
(Calendar year basis) 





% Dec. 

Number of Returns 1931 

Net income class: 1931 1930 1928 1928 
$100,000 and over....... 3,142 6,152 15,780 80.1 
10,000-100,000 .......... 167,141 251,490 359,576 53.5 
| eee 385,837 505,715 561,114 31.2 
ae. 556,120 763,357 936,470 40.6 

INCOME TAX PAYMENTS 
(In thousands of dollars) 

$100,000 and over....... $107,896 $237,716 $ 700,341 84.6 
10,000-100,000 .......... 114,344 208,134 409,058 $a.1 
2 eee 11,693 16,590 21,344 45.3 
aes $233,933 $462,440 $1,130,743 79.4 


The extent to which various classes of income and profits 
have been reduced is indicated by the following table, 
showing aggregate individual income tax returns of net in- 
come over $5,000: 


MAJOR INCOME SOURCES—INCOMES OVER $5,000 
(In millions of dollars) 
% Decline 
Total 1931 


Decline from 
Calendar Years: ; 


1931 1930 1928 1928-31 1928 
Income: 
Salaries, commis- 
sions, etc. ..... $ 3,154 $ 4,159 $ 4,700 $ 1,546 32.9 
Dividends ....... 2,514 3,622 3,922 1,408 35.9 
Business & Part- 
nership ....... 1,236 1,974 3,291 2,055 62.5 
A CGR 2.05.55 1,437 1,960 2,375 938 39.5 
Total wate aha a sck $ 8,341 $11,715 $14,288 $ 5,947 41.6 
Capital Profits and 
osses: (Sales of 
real estate, stocks, 
etc.) , 
Gross Profits . . 355 1,070 4,492 4,137 90.9 
Gross Losses. . 989 978 170 *819 481.8 
Net Profits ..7$ 634 $ 92 $ 4,322 $ 4,956 114.6 
Net reported income 
after all deductions $6,489 $10,119 $16,299 $9,810 60.2 


* Increase. Tt Loss. 








Numerous New State Taxes Probable 


A® exceptional volume of new state tax legislation is in 
prospect during 1933 in consequence of forty-three of the 
state legislatures being in session, and it is not improbable 
that necessity for additional revenue to take care of unem- 
ployment relief and dwindling yields from taxes now in 
effect will necessitate special sessions by legislatures in 
some of the other states. 


Income tax bills are before legislatures in the follow- 
ing states, where such a tax is not now imposed: Arizona, 
Colorado, Illinois (on corporations only), Kansas, Ne- 
braska, Oklahoma, West Virginia and Wyoming. Increased 
income tax rates are proposed in bills introduced in the 
legislatures of Arkansas, Massachusetts, Oregon, Utah and 
Wisconsin. Wisconsin and Tennessee have bills pending 
to abolish the income tax. Three bills proposing a consti- 
tutional amendment to permit increased income tax rates 
are before the North Carolina legislature. In Indiana 
House Joint Resolution 1 proposes a constitutional amend- 
ment permitting an income tax and Senate Joint Resolu- 
tion 2 in Missouri proposes a constitutional amendment 
providing for a classified property tax. 


Sales tax bills are pending in Arizona, California, Colo- 
rado, Georgia, Idaho, Illinois, Massachusetts, Michigan, 
Nebraska, Ohio, Oklahoma, Oregon and Wisconsin. A bill 
in rs Pennsylvania senate would repeal the sales tax now 
in effect. 
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Chain store taxes are proposed in bills introduced in the 
legislatures of twelve states—Colorado, Georgia, Illinois, 
Iowa, Kansas, Maine, Massachusetts, Michigan, Montana, 
Nebraska, New York, and Oklahoma. In Indiana, where a 
chain store tax is now in effect, a bill providing for increased 
rates is pending. 


Limitations on Stock Losses 


N RESPONSE to numerous inquiries regarding the provi- 

sions of the Revenue Act of 1932 pertaining to the limitations 
for losses from sales or exchanges of stock and bonds for 
income tax purposes, the Bureau of Internal Revenue has 
issued a special ruling, I. T. 2671, XII-2-5976 (p. 2) in ex- 
position thereof. The ruling says: 


The new provisions in the law are contained in Section 23 (r), (s), 
and (t). Under these provisions deductions may be taken in income tax 
returns for the year 1932 (and subsequent years) for losses sustained 
from the sale or exchange of stocks and bonds which had been held 
by the taxpayer for two years or less prior to date of sale or exchange 
only to the extent of the gains from such sales or exchanges. 


The limitation provided by Section 23 (r) does not apply to losses 
sustained from the sale or exchange of stocks and bonds which have 
been held for a period of more than two years so as to constitute capital 
assets within the meaning of section 101 of the law, and the treatment 
of losses sustained on the sale or exchange of such capital assets remains 
the same as it was under the Revenue Act of 1928. 


In defining stocks and bonds for the purpose of the limitation, the 
statute specifically excludes therefrom bonds issued by a government 
or one of its political subdivisions. Such exclusion, therefore, not only 
includes bonds issued by the Government of the United States or a 
state or political subdivision thereof but also bonds issued by a foreign 
country or foreign municipality. It therefore follows that the deduction 
for losses sustained from the sale or exchange of such bonds is not 
subject to the limitation. Subject to the exception noted in this para- 
graph, the term “stocks and bonds” includes not only the usual shares 
of stock issued by corporations and the usual bonds, debentures, notes, 
or certificates or other evidences of indebtedness issued by corporations, 
but also certificates of profit or of interest in property or accumulations 
in an investment trust or similar organization, regardless of whether 
or not such investment trust or similar organization constitutes a corpo- 
ration within the meaning of the Act. The term also includes rights 
to subscribe for or to receive shares of corporate stock. 


The limitation is in general applicable to both corporations and indi- 
viduals as well as other taxpayers. By the express terms of the statute, 
however, it does not apply to dealers in securities as -to stocks and 
bonds acquired for resale to customers in respect of transactions in the 
ordinary course of business, or to banks or trust companies incorporated 
under the laws of the United States or of any state or territory. 


Although losses in excess of gains from such sales or exchanges during 
the year 1932 affect the year 1933 by reason of the provision for carrying 
forward such excess to the latter year, the immediate concern is for 
the year 1932 and the chief emphasis at the present time is therefore 
devoted to outlining the method of handling such losses for the year 
1932. The application of the limitation calls for the segregation of the 
gains and losses from such transactions from the gains and losses from 
other transactions. When such gains or losses are thus segregated the 
aggregate of the losses is merely offset against the gains, thus giving 
effect to the provisions of the statute that such losses are to be allowed 
as deductions only to the extent of the gains from such transactions. 


In case the amount of the gains is in excess of the amount of the 
losses from such transactions, such excess enters into the taxpayer’s 
ordinary income and is subject to tax at the regular rates for computing 
the normal tax and surtax. In case the amount of losses is in excess 
of the amount of gains from such transactions for the year 1932, such 
excess may not be availed of by the taxpayer as a deduction for the 
year 1932 but may be carried forward to the year 1933, to the extent 
of his net income for the year 1932, and taken as a deduction against 
gains from similar transactions for the year 1933. 


The application of the statute may be illustrated as follows: 


For the taxable year 1932 John Doe (who was not a dealer in securi- 
ties) had a net income from salaries, dividends, and rents of $50,000. He 


= gains and losses from sales of stocks and bonds during 1932 as 
ollows: 


Gains from sales of stocks and bonds held for two years 


ED ois Bier Ose 6 eSB Ses ne ite te Haas ee Oe $100,000 
Losses from sales of stocks and bonds held for two years 
arc tee see sara 2 ahs orers's Sse + sins wee ears BN atecnnwe-e eeareiees 200,000 


praihecss dcaiete/d ar hapinetet Spt otal fiaiastskeles Cath tase 100,000 


The amount allowable as a deduction for the taxable year 1932 for 
the losses from the sale of stocks and bonds is limited to $100,000. The 
excess of the losses over the gains ($100,000) is not deductible, but 
the amount of such excess not exceeding the net income of John Doe 
for the taxable year 1932 ($50,000) may be carried forward and applied 
against the gains from similar transactions for the taxable year 1933. 

As losses from such transactions may be availed of by the taxpayer 
as a deduction for the year 1932 only in the mapner and to the extent 
above specified, such losses may not be applied as a deduction against 
income from other sources, such as salary or other compensation received 
for services, and similarly, such losses may not be applied as a deduction 
against gains from the sale or exchange of property (including stocks 
and bonds) held for more than two years. 


It is to be observed that Section 23 (r) does not in any way affect 
the treatment of transactions in real or personal property (other than 
stocks and bonds). Such transactions are treated in the same manner 
as they were under the prior Revenue Act. Stocks and bonds held 


Excess of losses over gains 
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for over two years are in all cases treated in the same manner under 
the Revenue Ket of 1932 as in the prior Act. Iteis necessary, under 
the Revenue Act of 1932, for all taxpayers, regardless of the size of 
their net income, to keep a record of their transactions in stocks and 
bonds so they may determine how long such securities have been held 
on the date of sale. This is necessary to determine the amount of loss 
allowable, because stocks and bonds held for less than two years are 
subject to the special limitations. 


Deductions by Insurance Companies 


Insurance companies (other than life or mutual) taxable under Sec- 
tion 204 of the Revenue Act of 1932, may deduct losses from the sale 
or other disposition of securities without reference to the limitation 
contained in Section 23 (r) of the Act.—I. T. 2663, XI-51-5931 (p. 6). 


Loss from Wash Sales 


With respect to loss from wash sales of stocks or securi- 


ties under the Revenue Act of 1932 the following ruling 
has been made: 


Two bonds of the same face value issued by the same municipality 
at the same rate of interest but of different dates of issue, of interest 
payments, and of maturity, are not “substantially identical securities” 
within the meaning of Section 118 of the Revenue Act of 1932. 


The definition in Section 23 (t) of stocks and bonds excludes a loss 
on the sale of a municipal bond from the limitation on deductibility 
imposed by Section 23 (r) of the Revenue Act of 1932. 


Limitation Where Returns Are Filed on 
Fiscal Year Basis 


The taxpayer sustained losses from the sale in April, 1932, of certain 
securities held for two years or less. The taxpayer filed its return on 
the basis of a fiscal year ended April 30, 1932. 


Held, the entire amount of these losses disallowed as a deduction 
by Section 23(r)1 of the Revenue Act of 1932 for the fiscal year ended 
April 30, 1932, shall, in accordance with Section 23(r)2 of the Revenue 
Act of 1932, be considered as losses sustained in the taxable year 1933 
from the sale or exchange of stocks and bonds which are not capital 
assets, to the extent of the net income for the fiscal year ended April 30, 
1932, such net income being computed under the Revenue Act of 1932.— 
I. ‘I. 2670, X11-1-5966 (p. 4). 


Amendments of Regulations 


Sale of Real Estate on the Installment Plan 


Article 45 of Regulations 69 and Article 353 of Regula- 
tions 74 are amended by T. D. 4360, XII-1-5974 (p. 5), by 
the elimination of the second paragraph of each article and 
the substitution for the paragraph eliminated of a paragraph 
reading as follows: 


If the vendor had retained title to the property and the purchaser 
defaults in any of his payments, and the vendor repossesses the property 
by agreement or process of law, the difference between (1) the entire 
amount of the payments actually received on the contract and retained 
by the vendor and (2) the sum of the profits previously returned as 
income in connection therewith and an amount representing what would 
have been a proper adjustment for exhaustion, wear and tear, obso- 
lescence, amortization, and depletion of the property during the period 
the property was in the hands of the purchaser had the sale not been 
made, will constitute gain or loss, as the case may be, to the vendor 
for the year in which the property is repossessed, and the basis of the 
property in the hands of the vendor will be the original basis at the 
time of the sale. If the vendor had previously transferred title to the 
purchaser, and the purchaser defaults in any of his payments and the 
vendor reacquires the property, such reacquisition shall be regarded as 
a transfer by the vendor, in exchange for the property, of such of the 
purchaser’s obligations as are applied by the vendor to the purchase 
or bid price of the property. uch an exchange will be regarded as 
having resulted in the realization by the vendor of gain or loss, as the 
case may be, for the year of reacquisition, measured by the difference 
between the fair market value of the property reacquired and the basis 
in the hands of the vendor of the obligations of the purchaser which 
were applied by the vendor to the purchase or bid price of the property. 
The basis in the hands of the vendor of the obligations of the purchaser 
so applied will be the excess of the face value of the obligations over an 
amount equal to the income which would be returnable were the obliga- 
tions satisfied in full. The fair market value of the property reacquired 
shall be presumed to be the amount for which it is bid in by the vendor 
in the absence of clear and convincing proof to the contrary. If the 
property reacquired is subsequently sold, the basis for determining gain 
or loss is the fair market value of the property at the date of reacquisition. 





Rulings of the Bureau of Internal Revenue 


Income and Estate Taxes 


Contributions or Gifts—Deductions for.—In determining net income 
for the purpose of computing the amount of charitable contributions 
allowable as deductions under Section 214(a)11 of the Revenue Acts of 
1918 and 1921, capital losses can not be excluded. 
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In Hallie D. Elkins v. Commissioner (24 B. T. A., 572, Bulletin 
XI1-49, 1) the Board of Tax Appeals concluded that a taxpayer was 
entitled to disregard a capital net loss in arriving at the net income 
a: which the 15 per cent deduction authorized under Section 214(a) 10 
of the Revenue Act of 1924 was computed. 


Recommended that I. T. 2104 (C. B. III-2, 152) be modified — 
G. C. M. 11324, XI-52-5948 (p. 6). 


In view of the conclusion of the Board of Tax Appeals in Hallie D. 
Elkins v. Commissioner (24 B T. As, 572, Bulletin XI-49, 1) and Gen. 
eral Counsel’s Memorandum 11324 (page 6), I. T. 2104 (C. B. ITi.2 
— is modified, in so far as it holds that capital losses can not be 
excluded in computing net income for the purpose of determining the 
amount deductible for charitable contributions under the Revenue Act 
of 1924.—I. T. 2668, XI-52-595 (p. 7). 


Deductions from Gross Income.—In view of the position taken by 
the Bureau and successfully maintained before the courts in Great North. 
ern Railway Co. v. Commissioner (40 Fed. (2d), 372, certiorari denied, 
282 U. S., 855), Burroughs Building Material Co. v. Commissioner (47 
Fed. (2d), 178, Ct. D. 297, C. B. X-1, 397), and Chicago, Rock Island 
& Pacific Railway Co. v. Commissioner (47 Fed. (2d), 990, certiorari 
denied, 284 U. S., 618), it is the opinion of this office that penalty pay. 
ments, whether on account of negligence, delinquency, or fraud, are not 
deductible from gross income on the tHeory that they constitute business 
expenses. Solicitor’s Law Opinion 926 (C. B. 1, 241) is accordingly 
modified to the extent that it holds that penalties imposed for negligence 
or delinquency are ordinary and necessary business expenses which may 
Gey be deducted from gross income.—G. C. M. 11358, XII-1-5965 

p. 3). 


Deductions from Gross Income—Additional Estate Tax, Gift Tax, 
Manufacturers’ Excise Taxes, and Miscellaneous Taxes Imposed by the 
Revenue Act of 1932.—Mimeograph 3988, XI-51-5930 (p. 2) gives a 
detailed explanation of the taxes imposed by the Revenue Act of 1932 


which are deductible from gross income in determination of taxable 
income. 


Title II.—Additional Estate Tax 


The tax imposed by Section 401 of this title, less any amount allowed 
under Section 402 as a credit against such tax, is an allowable deduction 
from the gross income of the estate in computing the income thereof sub- 
ject to the income tax. This deduction is in addition to the deduction 
allowable on account of the estate tax imposed by Section 301 (a) of the 
Revenue Act of 1926, less any amount allowed as a credit against such 
tax under Sections 301 (b) and 301 (c) of that Act as amended by Sec- 
tions 801 and 802 of the Revenue Act of 1932. The tax is deductible for 
the year in which paid or accrued. 


Title III.—Gift Tax 


The tax imposed by Section 501 of this title, computed in accordance 
with the gift tax rate schedule set forth in Section 502, paid or accrued 
during the taxable year is an allowable deduction from the gross income 
of the donor of the property against whom such tax is assessed. If the 
tax is paid or is payable by the donee as a result of the statutory liability 
therefor, then, in such case, the tax paid or accrued constitutes an 
allowable deduction from the gross income of such donee. 


Title IV.— Manufacturers’ Excise Taxes 


The taxes on lubricating oils (Section 601(c)1), brewer’s wort, liquid 
malt sirups, and malt extract (Section 601(c)2), and grape concentrates, 
etc. (Section 601(c)3), apply to the sale of these articles in the United 
States by the manufacturer or producer and are deductible from the gross 
income of such manufacturer or producer for the year in which paid or 
accrued. The taxes on brewer’s wort, liquid malt sirups, and malt extract 
(Section 601(c)2), grape concentrates, etc. (Section 601(c)3), and lubri- 
cating oil (Section 601(c)4), also apply with respect to the importation 
of such articles and are deductible from the gross income of the importer 
for the year in which paid or accrued. 


The taxes on crude petroleum, etc. (Section 601(c)4), coal and coke 
(Section 601(c)5), lumber (Section 601(c)6), and copper-bearing ores 
and concentrates (Section 601(c)7), apply only with respect to the 
importation of these articles. These taxes constitute allowable deduc- 
tions from the gross income of the person liable for the tax. 


The taxes on all of the articles or items listed above under sections 
602 to 615, inclusive [tires and inner tubes; toilet preparations, etc. ; furs; 
jewelry, etc.; automobiles, motor cycles, trucks, etc.; radio receiving 
sets and aren go records; mechanical refrigerators; sporting goods, 
including games other than playing cards and children’s games; firearms, 
shells, and cartridges; cameras; matches; candy; chewing gum; soft 
drinks], and Section 617 [gasoline] are deductible from the gross in- 
come of the manufacturer, producer, or importer for the taxable year 
during which the manufacturer, producer, or importer pays or accrues 
such taxes. A jobber, dealer, or consumer who reimburses the manu- 
facturer, producer, or importer for such taxes, even though billed to him 


as a specific item, is not entitled to deduct from gross income the amounts 
so reimbursed. 


The tax imposed by Section 616 applies to all payments made on 
or after June 21, 1932, for electrical energy for domestic or commer- 
cial consumption furnished after June 21, 1932, and before July 1, 1934, 
whether in the form of a minimum charge, a flat charge, or otherwise. 
The tax is payable by the person paying for the electrical energy and is 
a proper deduction from the gross income of such person for the year in 
which paid or accrued. 


In accordance with the provisions of Section 625, if any person has, 
prior to May 1, 1932, made a bona fide contract for the sale after the 
tax takes effect, of any article in respect of which a tax is imposed under 
this title of the Act, and such contract does not permit the adding to the 
amount to be ee thereunder of the whole of such tax, then (unless the 
contract prohibits such addition) the vendee shall, in lieu of the vendor, 
pay so much of the tax as is not permitted to be added to the contract 
price. It follows, therefore, that in such a case the tax, although collected 
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That The Corporation 
Trust Company’s services 
to attorneys in incorpora- 
tion are most frequently 
used in connection with 
incorporation in Dela- 
ware is only because 
Delaware is most often 
found the best state for 
incorporation. 


If circumstances should require you 
to incorporate a client in Wyoming, 
or in Maine, or in Texas or in any of 
the other states of the Union or in 
any province of Canada, you would 
find that The Corporation Trust Com- 
pany’s services in organization perform 
just as smoothly and expeditiously for 
you as when organizing a corporation 
in Delaware. And when you must 
license a corporation as foreign in any 
state, you will find The Corporation 
Trust Company’s services not only 
take the detail off your shoulders but 
provide what lawyers are coming 
more and more to appreciate and de- 
mand—expert systematic statutory 
representation afterwards. No matter 
where you are, there is an office of 
The Corporation Trust Company near 
enough to bring to your desk the com- 
plete facilities of this forty-year-old 
organization for service to attorneys. 
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ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
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by the vendor from the vendee, is actually levied against the vendee and 
consequently is deductible from the gross income of the vendee. 

The provisions of the sections of the statute under which these taxes 
are imposed, the definitions, the provisions relating to the basis of such 
taxes, the manner of their application, collection, and return, the imposi- 
tion of penalties, and other matters are contained in Regulations 42, 44, 
and 46. See also Regulations 47 (revised October, 1928) relating to the 


“* on pistols and revolvers under Section 600(2) of the Revenue Act 
of 1926. 


Title V.—Miscellaneous Taxes 


The taxes imposed by Sections 701, 741, and 761 [telephone conversa- 
tions, telegraph dispatches and messages, cable and radio dispatches and 
messages, leased wires and talking circuit special services; leases of safe 
deposit boxes; use of boats] are upon the use of the facilities, safe 
deposit boxes, and boats specified therein. All of these taxes constitute 
allowable deductions from the gross income of the person liable for the 
tax for the year in which paid or accrued. The provisions of Sections 701 
and 741 and the articles of the regulations applicable thereto are con- 
tained in Regulations 42. Regulations 72 cover the tax imposed under 
Section 761 upon the use of boats. 

The tax on admissions imposed by Section 711 is on the amount paid 
on and after June 21, 1932, for admission to any place of a definite 
location. The tax in each case is to be paid by the person paying for 
such admission and such tax constitutes an allowable deduction from 
the gross income of the person liable therefor for the taxable year in 
which it is paid. Regulations covering this tax as well as the taxes on 
“Dues” and “Initiation fees” imposed by Section 501 of the Revenue 
Act of 1926, as amended by Section 413(a) of the Revenue Act of 1928 
(which continue in full force and effect), are published as Regulations 43. 

The stamp taxes imposed by Sections 721, 722, 723, 724, 725, and 
726, effective June 21, 1932, constitute allowable deductions from the 
gross income of the purchaser of the stamps only to the extent of the 
total amount of the stamps actually affixed to the documents which are 
the subject of the tax and canceled during the taxable year. Regulations 
relating to the imposition and application of the stamp taxes are pub- 
lished in Regulations 71. : 

The tax imposed by Section 731 on the transportation of oil by pipe 
line constitutes a proper deduction from the gross income of the person 
furnishing such transportation. The provisions of this section of the 
statute and interpretations thereof are contained in Regulations 42. 

The tax imposed by Section 751 on each draft, check, or order for the 
payment of money, drawn upon any bank, banker, or trust company and 
presented for payment on or after June 21, 1932, is payable by the maker 
or drawer of the instrument. The tax so imposed constitutes an allowable 
deduction from the gross income of the maker or drawer of the instrument 
for the taxable year in which the amount of the tax is charged to the 
maker’s account by the bank. 

Inquiries in regard to this mimeograph [Mim. Sas) ceonts refer to the 
number of the mimeograph and the symbols IT:E:RR. 


Distributions by Corporations.—In 1927 the stockholders and directors 
authorized an increase of capitalization of the M Company to include 
4x dollars preferred stock and the distribution thereof as a stock divi- 
dend, which was effected. Almost immediately a redemption of this 
stock was begun and in 1929 shares of this stock owned by the taxpayer 
were redeemed by payment of .3% dollars. The taxpayer was president 
of the company aon a large stockholder and was heavily indebted to it, 
that indebtedness being cancelled in part by application thereto of 
the dividend. This distribution was less than the undistributed earn- 
ings accumulated since March 1, 1913. The redemption open to all 
was by tacit agreement limited to the taxpayer. 

Held, the distributions should be treated as taxable ordinary dividends 
within the meaning of Section 115(g),of the Revenue Act of 1928.— 
G. C. M. 11304, XII-2-5978 (p. 6). 


Gain or Loss, Determination of.—The term “carrying charges” as 
used in Section 113 (b) 1 (A) of the Revenue Act of 1932 includes 


interest on unemployed and unproductive real property.—I. T. 2664, 
XI-51-5932 (p. 6). 


Inventories of Securities by Banks.—To insure uniformity of treat- 
ment of cases involving the use by banks of security inventories, par- 
ticularly in view of the decision in Harriman National Bank v. Commis- 
sioner, 43 Fed. (24) 950, it is deemed advisable to indicate that the 
attitude of the Bureau on the question of whether all banks may 
inventory securities with no restrictions as to whether such banks are 
ate sa engaged in the purchase of securities and their resale to 
customers” as required by Article 105 of Regulations 74. 

The adoption by a bank of the inventory method of computing income 
with respect to securities is contingent upon its compliance with the 
provisions of Article 105 of Regulations 74 as to its classification as 
a dealer in securities. 

As stated in I. T. 2564, C. B. X-1, page 106, it is clearly apparent 
from reading the opinion in Harman National Bank v. Commissioner, 
supra, that the question there involved was purely one of fact and that 
the court did not decide as a general proposition that all banks are 
entitled to inventory the securities. 

Accordingly, the decision in the Harriman case should not be regarded 
as a controlling precedent in the disposition of other cases of banks 
seeking to inventory their securities. 

Correspondence and inquiries regarding this mimeograph should refer 
to oe number and the symbols IT:E:RR.—Mim. 3990, XII-1-5964 
(p. 2). 


Interest upon State Obligations.—Interest on bonds issued by corpo- 
rations formed under the act of the Legislature of Indiana, approved on 
March 10, 1927, for the pucgees of financing the acquisition of school 
sites and the erection of school buildings in the case of a specified 
class of private school corporations of the state, is exempt from income 
tax. I. T. 2374 (C. B. VI-2, 36) revoked.—I. T. 2666, XI-52-5947 (p. 2). 


Net Income of Life Insurance Companies.—All insurance companies 
are required to use the highest aggregate reserve, after deduction for 
reinsurance placed with both authorized and unauthorized companies, 
called for at the beginning and end of the taxable year by any State 
in which they transact business, but the reserve must have been actually 
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held as shown by the annual statement approved by the National Con. 
vention of Insurance Commissioners.—I. T. 2665, XI-51-5933 (p. 7), 


Nontaxable Income.—Pensions paid by a State to the beneficiary for 
services rendered by him in connection with the exercise of an essentia| 
governmental function of the state, or political subdivision thereof, are 
exempt from Federal income tax. Pensions paid by a state for other 
services are subject to that tax. 


A pension paid by a state to a beneficiary for services rendered by 


another person is exempt from income tax as a gift—I. T. 2669 
XII-1-5963 (p. 2). , 


Taxes for Local Benefits—Deductions.—Recommended that Office 
Decision 613 (C. B. 3,149), with respect to the treatment of assessments 
for local benefits, in the case of an estate, be revoked, in view of the 
decision of the Board of Tax Genesis in the case of F. M. Hubbell Son 
& Co. v. Commissioner (19 B. T. A., 612), and the decision of the 
Circuit Court of Appeals, Eighth Circuit, in the case of F. M. Hubbell 
Son & Co., Inc., v. Burnet (51 Fed. (2d), 644, Ct. D. 411, C. B 


X-2, 250, certiorari denied 284 U. S., 664).—G. C. M. 11330, XI°52-5945 
p. 4). 


In Office Decision 613 it was held that amounts expended by an 
estate on account of special assessments for the maintenance or repair 
of streets or for sidewalk improvements levied upon property used in 
trade or business, if the same is necessary in the conduct of such trade 
or business, constitute allowable deductions. It was also stated in that 
office decision that amounts expended for replacements can, under no 
circumstances, be claimed as a business expense, but “if such replace. 
ments, however, are used in connection with the business of the estate, 
a reasonable amount may be claimed for exhaustion, wear and tear of 
the property, including obsolescence. * * *” 


Sales and Miscellaneous Taxes 


Army Agencies, Agphgtien of Excise and Miscellaneous Taxes.— 
Checks drawn upon U. S. post exchange funds, unit funds (company, 
troop and battery), hospital funds, recreation funds, mess_ officers’ 
accounts and patients’ funds are not subject to the tax imposed by Sec. 
tion 751(a) of the Revenue Act of 1932; finished or fountain syrups 
manufactured and used by a post exchange in the preparation of soft 
drinks are not subject to the tax imposed by Section 615 (a) 6 of that 
Act; and gasoline sold by producers and importers to post exchanges, 
whether for resale or consumption, is subject to the tax imposed by Sec- 
tion 617 of that Act. Where the United States or its agencies merely 
purchase an article, the sale of which is taxable to the manufacturer, 
producer, or importer, the tax applies in the absence of any statutory 
provision to the contrary.—S. T. 620, XII-1-5968 (p. 12).. 


Automobile Parts and Accessories.—Taximeters are automobile acces- 
sories and are taxable under Section 606(c) of the Revenue Act of 1932. 
Small parts used in taximeters, such as bushings, pins, levers and gears, 


which are commercial products not specially designed for taximeters, are 
not taxable when sold separately. 


_ No tax is due upon the sale of rebuilt or secondhand taximeters under 
Section 606(c) of the Revenue Act of 1932, provided they are not rebuilt 
or refinished to the extent that they lose their original identity. 


Where a taximeter is repossessed by the manufacturer for nonpayment 
of the purchase price and the sale rescinded, the tax will attach to the 
price at which article is resold by the manufacturer, but if a tax was paid 
on the first transaction, a credit or refund may be claimed in the amount 
of that part of the tax paid which is proportionate to the part of the sale 


price which is refunded or credited to the first purchaser.—S. T. 606, 
XI1-51-5937 (p. 25). 


_ Bonds, Sale and Transfer of.—Acquisition of bonds by a trustee of a 
sinking fund constitutes a surrender of the bonds for extinguishment or 


retirement and is not taxable as a sale to the trustee.—S. T. 622, XII-1- 
5970 (p. 14). 


Electrical Energy.—The Bureau has reconsidered S. T. 512 and now 
holds that where the owner of a building purchases or generates electrical 
energy and furnishes such energy to the tenants without a charge other 
than the amount charged as rent, or without submetering it, no tax will 
attach to energy so furnished tenants, because there is no practical method 
by which the charge to, or the amount of energy consumed by, them can 
be accurately determined. S. T. 512 is modified accordingly. 

On the other hand, electrical energy furnished by a power company 
to a building renting space to tenants, for use in its operations as such, 
is commercial in its scope and is subject to the tax. * * *, 

_The conclusion herein reached does not in any way affect the responsi- 
bility of owners or managers of office buildings or apartment houses to 
collect the tax on payments for electrical energy when such energy is 
submetered to the tenants or when a specific aut is made, whether 


in . ‘wn of a minimum charge or a flat charge.—S. T. 609, XI-51-5940 
p. ‘ 


Jewelry.—Where a bank came into possession of imported and manuv- 
factured jewelry on account of the default of the importers and manufac- 
turers in making payment due pursuant to an agreement under the terms 
of which the jewelry was pledged as collateral, upon sale of such jewelry 
after June 20, 1932, the bank is liable for the tax imposed by Section 605 
of the Revenue Act of 1932, to the same extent as if the sale had been 


made bY the manufacturer, producer, or importer.—S. T. 625, XII-2-5983 
p. ‘ 


Sale Price.—Where a manufacturer ships in one container two articles, 
one taxable at 5 per cent and the other at 10 per cent of the manufac- 
turer’s sale price, if a separate charge is made for the container the tax 
rate applicable to each article will attach to the charge for the container 
in proportion to the space occupied by each article, rather than according 
to the respective value of the articles. For example, if a bottle of toilet 
water, to which the 10 per cent rate of tax applies, occupies one-half of 
the container, and 3 cakes of toilet soap, to which the 5 per cent rate of 
tax applies, occupy the other half, the 10 per cent rate of tax will apply 
to one-half the charge made for the container and the 5 per cent rate of 


= 1%. apply to the other half of such charge.—S. T. 624, XII-2-5982 
p. : 
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Where radio tubes were made by the X Production Corporation and 
sold to an affiliate, the Y Manufacturing Company, and thence to another 
afiliate, the Z Company, Inc., the X Production Company is held to be 
the manufacturer within the meaning of 607, and, accordingly, the tax, 
as provided by Section 619(b)3 (soe ing to sales ‘(otherwise than 
through an arm’s-length transaction) at less than the fair market price’’] 
should be computed on the price for which similar radio tubes are sold 
in the ordinary course of trade by the manufacturers or producers thereof. 
—S. T. 617, XI-52-5958 (p. 19). . 

Where goods are offered for sale at a price on which a cash discount 
will be allowed if and when payment is made within a specified period, 
the tax should be computed upon the gross amount. The reason for this 
is that a manufacturer has no way of knowing in advance whether a 
customer will take advantage of the discount offer. If the customer does 
take advantage of the offer, the tax should then be computed on the net 
invoice price. In all cases the tax must be computed upon the gross 
invoice unless the discount is actually allowed at the time of the sale. If 
no discount is allowed during the month in which the sale was made but 
is allowed in a subsequent month, the difference in tax may be adjusted 
by taking credit therefor in the return for the month in which the allow- 
ance is made. When a cash discount is allowed on the price, the amount 
of the tax should likewise be correspondingly reduced to the purchaser.— 
S. T. 616, X1-52-5957 (p. 19). 


Soft Drinks.—Finished or fountain syrups are taxable under Section 
615(a)6 of the Revenue Act of 1932, when manufactured prior to June 21, 
1932, and used after that in the production of carbonated beverages.— 
S. T. 607, XI-51-5938 (p. 25). 

A company offering 10 cases of cereal beverage free of charge with each 
100 cases purchased held taxable for 134 per cent on the total quantity of 
the beverages in the shipment, including quantity for which no specific 
charge is made, since tax on cereal beverage is based upon the quantity 
sold.—S. T. 614, XI-52-5955 (p. 18). 


Hotels, restaurants, cafeterias, lunch rooms, or club houses serving 
carbonated beverages from a soda fountain are similar places of business 
within the meaning of Section 615(a)7 of the Revenue Act of 1932 impos- 
ing a tax of 4 cents per pound upon all carbonic acid gas sold to a 
manufacturer of any carbonated beverages or to any person conducting 
a soda fountain, ice cream parlor, or other similar place of business, and 
upon all carbonic acid gas used by the manufacturer, producer, or im- 
porter in the preparation of soft drinks. On the other hand, a place of 
business equipped with one or more beer pumps and not equipped with a 
soda fountain is not a place of business similar to a soda fountain or ice 
cream parlor. Manufacturers of, or dealers in, carbonic acid gas are not 
subject to a tax on sales of the gas to such places.—S. T. 608, XI-51- 
5939 (p. 26). 

Stock Issues.—Where a statutory merger is effected the stock issued 
to the stockholders of the merging companies represents an original issue 
of stock and is subject to tax as such imposed by Section 722 of the 
Revenue Act of 1922.—S. T. 610, XI-51-5941 (p. 27). 

In the case of a bank recently converted from a trust company to a 
national bank no stamp tax liability will be incurred by the exchange 
of the stock certificates of the trust company for new certificates of the 
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national bank, the value of the certificates remaining unchanged.—G. C. 
M. 11387, XII-2-5984 (p. 18). 


Stock Transfers and Sales.—Where the shares of capital stock of a 
corporation have been changed by amendment of its certificate of incor- 
poration from shares of no par value to shares of the par value of $5 each, 
share for share, the tax on the transfer of stock of the corporation 
whether the certificate transferred is one of no omg value or one having 
the new $5 par value indicated thereon, should be computed at the rate 
of 4 cents on each $100 of face value or fraction thereof, if the stock is 
selling for less than $20 per share, or at the rate of 5 cents on each $100 
of face value, or fraction thereof, if selling for $20 or more per share. 
However, if the assignment of an old certificate was made prior to the 
date when the charter was amended, the tax should be computed on the 
no par value basis.—S. T. 611, X1-51-5942 (p. 28). 


Tires and Inner Tubes.—A replacement of defective article by a manu- 
facturer under a guaranty contract where the manufacturer receives no 
consideration for the new article except the return of the original article 
which is defective is not a sale and is not subject to the tax imposed by 
Section 602 of the Revenue Act of 1932.—S. tT. 613, X1I-52-5954 (p. 18). 

Transportation of Oil by Pipe Line.—No tax attaches to the continuous 
transportation of oil by pipe line to foreign ports or places. The test 
of tax exemption is the continuity of the movement from the point of 
origin, in hy United States to its foreign destination.—S. T. 612, XI-51- 

943 (p. . 






































































































































The General Sales Tax 


HE need for additional revenue by the Federal 

Government and various states has centered in- 
terest on a more or less general tax applicable to 
commodity sales. No tax upon all sales transactions 
—agriculture, mining, manufacturing, wholesale and 
retail, has ever been attempted anywhere. 


Advocates of a general manufacturers’ sales tax for 
Federal revenue purposes have in mind an extension 
of the manufacturers’ tax imposed by the Revenue 
Act of 1932 to include all or nearly all manufactured 
goods. In most of the states where what may be 
called a general sales tax is in effect, the tax is col- 
lected largely from retail stores based upon gross 
sales. 
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Speedograph cuts such costs by reproducing all kinds 
of forms from one original, typed or written, on ordi- 
nary bond paper. Eliminates all chances of errors 
in copying, feeds automatically, registers exactly, and 
gives copies in two or more colors at once. 





No Stencils — No Expensive Supplies 


Used extensively by banks, 
accountants, auditors and 
all executive officers fot 
copying confidential in- 
formation. 

Write for booklet “The Speedograph in 
Modern Business” and learn of its many 
advantages in vour Office. 
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Following is a list of advantages claimed for a 
general sales tax, compiled from various sources: 


(1) It is a good revenue producer. 

(2) Revenue is not subject to such wide fluctuations in 
times of depression and in times of prosperity as is an in- 
come tax. 

(3) It is easily computed by both the government and 
taxpayer. 

(4) It does not discriminate as much between different 
industries as selective taxes. 

(5) The motive for evading the tax is not great, because 
ordinarily the burden is not borne by the taxpayer but is 
passed on to the consumer. 

(6) Where the tax is shifted to consumers, it is not seri- 
ously felt by them, since the rates are generally low and the 
payments are distributed in very small amounts over the 
year. 

(7) It is paid when the taxpayer has money to spend. 

(8) It is a painless tax. Since it is not imposed directly 
upon the consumer, it does not appear in the retail price as 
a separate item. 

(9) As the rich or those of substantial means buy more 
than the poor, and pay more for what they buy, they will 
contribute more tax. 

(10) The tax will not affect business more adversely than 
some other form of taxation. 

(11) The tax has a broad base and permits all citizens to 
contribute in some measure to the support of the govern- 
ment. 

(12) When the tax is not entirely shifted to the consumer 
it makes concerns having net lasses, which escape a tax on 
net income, contribute to the cost of government. 


Further argument for a gross sales tax when levied 
for state purposes: 


(a) A sales tax is not shifted upon consumers to the same 


extent as a national tax, because producers and distributors 
must meet outside competition. 


Arguments Against a General Sales Tax 


(1) It is a tax on consumption to the extent that it is 
shifted to the consumer, as it normally is, and consequently 
it increases the cost of living. 

(2) Savings and expenditures for personal service, travel, 
other forms of pleasure, etc., are immune from the tax. 
Although persons of substantial means consume more com- 
modities than those with small incomes and buy more 
expensive goods, the larger tax that they pay is, by reason 
of the exemption of savings and non-commodity spendings, 
not in proportion to their wealth. In bearing more heavily 
on the poor than on the more affluent, the tax violates the 
fundamental principle of equity in taxation. 

(3) As between taxpayers with equal incomes, the tax 
when shifted falls most heavily on those with the greatest 
number of dependents. 

(4) The tax is an income tax in reverse, since it levies 
on outgo instead of income. It has the undesirable effect 
during a depression of curbing buying when the penalty, if 
any, should be on hoarding and insensate frugality. 

(5) When borne by the manufacturer or retailer it dis- 
criminates unfairly in favor of businesses with small total 
sales and high profits and against those with large total 
sales and small profits. Under such circumstances it is a 
tax on gross income. 

(6) Where the tax is levied on manufacturers it is inevi- 
tably pyramided in being shifted. Being an element of both 
wholesale and retail cost, the cost to the consumer includes 
one or more profits on the tax paid by the manufacturer. 
Thus the tax takes more out of consumers’ pockets than 
it puts into the hands of the government. The real cost 
of collection is therefore unquestionably high. 

(7) In so far as it may be an “easy” revenue producer it is 
likely to be conducive to governmental extravagance and to 
substitution for more equitable taxation. 

(8) By lowering exemptions the base of an income tax 
can be made as wide as there is income, and unless a capital 
levy is in fact imposed, taxes of every kind with varying 
degrees of fairness rest upon income. It is not necessary 
to impose an unjust tax to compel a greater number of 
citizens to contribute to the support of government. 
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(9) With something like 12 million people unemployed, a 
large proportion of whom are being maintained by private 
charity and public funds, a tax adding to their distress can 
hardly be justified on any ground. 


(10) No secret tax should be levied. A sales tax should 
appear as a separate item in the price of commodities. But 
in the case of a manufacturers’ sales tax that requirement 
would meet with such strenuous objection by trade factors 
as to defeat the only fair way of assessing such a tax when 
paid by the consumer. 


Further arguments against a sales tax when levied 
by states with the incidence on retail sales: 
(a) It penalizes a local business man by subjecting his 


sales to a tax while a dealer without the state, such as a 
mail order house, is not subject to the tax. 


(b) Where one or more contiguous states do not levy a 
sales tax, the practice of bootlegging commodities within 
the state might become common. 

(c) The interstate commerce clause and the import clause 


of the Federal Constitution seriously interfere with the 
operation of state sales taxes. 


Federal Income Tax Status of Premium and 
Discount on Corporate Bonds 
(Continued from page 51) 


may relieve himself from tax obligation to an extent 
measured by the annual amortization of such dis- 
count over the life of the bonds, there are no con- 
stitutional difficulties which arise to place a limitation 
upon this concession.* In other words, the circum- 
stance that bonds are sold prior to 1913, is no obstacle 
to permitting a deduction from gross income, based 
upon the sale, in any subsequent year, and the Board 
has so held,*®? with the approval of at least one court.™ 


The facts and the proceedings in the litigation 
concerning the bonds of the Western Maryland Rail- 
way Company, parallel very much in respect to dis- 
count, the course of the Old Colony cases in respect 
to premium. In an appeal involving the years 1918 
and 1919 the Circuit Court of Appeals for the Fourth 
Circuit reversed ** the Board, and permitted the de- 
duction of a pro rata portion of amortized discount 
on bonds sold between 1904 and 1911. A subsequent 
suit by the Railway Company has raised the same 
questions for the years 1920 to 1925. This suit ter- 
minated in the lower court in a judgment for the 
plaintiff, but upon the narrow ground that the pre- 
vious case is conclusive of all issues raised.5® The 
matter is now before the Circuit Court of Appeals 
again ** and it will be interesting to observe the 
progress of the cause. This appeal, however, in- 
volves to some extent, at least, the effect of suc- 
cessive reorganizations through which the Railway 
Company passed in 1910 and 1917, so that if the 
matter reaches the Supreme Court the principles 
which will be established may relate to this latter 
point, and in any event will be confined largely to 
the particular facts in dispute. 

©" The Treasury Dept. has ruled that a corporation which issued its 
bonds at a discount and improperly charged the same to profit and 
loss may correct its books to show the discount treated as interest paid 


in advance and to be amortized over the life of the bonds. O. D. 111; 
C. B. 1919 page 224. 

8 See cases cited in Note 41, supra. 

53 Western Md. Ry. Co. v. Commissioner, (CCA 4th Cir. 1930) 33 
Fed. (2d) 695. 

54 See preceding note. 

53 (1928) 12 B.T.A. 889 

56 Western M 


d. Ry. Co. v. Tait, Collector (D. C. Md. 1931) 53 Fed. 
(2d) 211 


5 Appeal docketed July 15, 1932. 
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III 


S THE result of the Old Colony case there ap- 

pears to be somewhat of a retrogression in the 
development of legal recognition of accounting prac- 
tices.°8 For while the Supreme Court in United 
States v. Anderson,®® went so far as to admit the 
soundness of applying accrual accounting in deter- 
mining taxable income, it has now hesitated to 
venture further in this direction and recognize the 
accountant’s visualization of interest—insofar at 
least, as bond premium is concerned. What may 
be the final result respecting the kindred subject of 
discount is in a measure difficult to anticipate, though 
it would seem quite clear that the allowance of 
discount as an annual deduction over the life of a 
bond issue, is not necessarily the converse in all 
respects, of the premium situation. Consequently, 
the courts may, and certainly should, give counte- 
nance to the amortization method of treating dis- 
count, and this end may be attained without denying 
anything which is now to be regarded as settled 
by the Old Colony case. 















The Lawyer and the Income Tax 
(Continued from page 55) 


countant is indispensable, so in other divisions the 
attorney is likewise indispensable; and in a large 
field the joint services of both are required. In every 
instance and in the long run the best interests of 
the client will determine whether the accountant, 
the attorney, or both should serve. Because I feel 
that the public interest would be best served by more 
general participation in tax practice on the part of 
the lawyer, I venture to hint along what lines such 
increased participation may possibly be found: 


(1) The acquisition of a working knowledge of the 
income tax law—not really a laborious task; 


(2) Cooperation with accountants; 


(3) Bar association publicity for the indispensable 
role which attorneys play in the preservation of 
tax rights. 


| Court Decisions | 


Appeals from the Board of Tax Appeals.—Appeal from a 
Board decision is timely where filed within six months after 
denial by the Board of a motion to vacate after the Board 
had declared in a later case that it had wrongly decided the 
instant case. Although at the time of the appeal to the 
Circuit Court more than six months had elapsed from tlre 
date of the order of redetermination, the rule in the 
Federal courts, that the filing of a motion to vacate a de- 
cision suspends the time for appeal, is equally applicable to 















_’ See Harrow, “The Supreme Court on Accounting Methods” (1929) 
15 American Bar Association Journal 607. 
3° (1926) 269 U. S. 422. 
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appeals from Board decisions. The Board decision was 
entered on May 29, 1931. The later decision of error in the 
instant case was made on November 5, 1931. Motion to 
vacate was denied on Degember 1, 1931. Appeal was filed 
May 27, 1932.—U. S. Circuit Court of Appeals, Fourth Cir- 
cuit, in David Burnet, Commissioner of Internal Revenue v. 
Lexington Ice and Coal Company. No. 3391. 


Bonds, Retirement at Less than Issuing Price or Face 
Value.—Commissioner’s determination that the petitioner’s 
purchase in 1924 of two of its own serial notes for less 
than their face value represented taxable income to the 
extent of the difference, and that taxable income was real- 
ized in 1925 from the issuance of a smaller obligation in the 
form of bonds in consideration of the retirement of the 
remainder of the petitioner’s notes should have been sus- 
tained under the record in the case and the findings of fact 
by the Board. However, certain contentions made by the 
petitioner are held not sustained by the stipulated facts and 
the findings of the Board. “Under the Board’s practice 
prior to the decision of the Supreme Court in the Kirby 
Lumber Co. case [284 U. S. 1], it was not necessary to 
stipulate or determine such facts. Upon the record before 
this court and the facts agreed upon, we think the case is 
controlled by the Kirby Lumber Co. case, and the decision 
of the Board of Tax Appeals must be reversed and the case 
remanded to the Board for a new hearing on the facts and 
such further proceedings as are not inconsistent with this 
opinion.”—U. S. Circuit Court of Appeals, First Circuit, in 
Commissioner of Internal Revenue v. Coastwise Transporta- 
tion Corporation. No. 2692. Oct. term, 1932. Board of Tax 
Appeals decision, 22 BTA 373, reversed. 


Business Expense.—Payments in compromise of a suit 
attacking the taxpayer’s title to the assets of a business, 
and attorneys’ fees in connection therewith, are not deduct- 
ible as ordinary and necessary expenses under Sec. 214 (a) 
of the 1921 Act.—Court of Appeals of the District of Colum- 
bia in Henry N. Brawner, Jr. v. David Burnet, Commissioner 
of Internal Revenue. No. 5583. Decision of Board of Tax 
Appeals, 19 BTA 192, affirmed. 


Claims Involving Special Assessment.—Claim based on 
special assessment under Sections 327 and 328 of the 1918 
Act does not suspend the statutory limitation period so 
that an amendment of the claim (made after notice of con- 
templated rejection but before final action on the claim) 
requesting an increase in the statutory invested capital, 
may be entertained. The action of the Commissioner in 
granting or refusing special assessment is not subject to 
review by the Courts. “If this amendment is permissible, 
a request for the exercise of a discretionary jurisdiction, 
will have been turned after the running of the statute 
* * * into a claim of error of law or fact, and hence 
into a controversy within the jurisdiction of a court. What 
at the beginning was non-justiciable, with exceptions few 
one narrow * * * will have become justiciable at the 
end. 

Taxpayer requests consideration of denial by the lower 
court of inclusion in invested capital of intangibles, though 
no writ of certiorari was applied for except by the Govern- 
ment on another issue. “We are not required at this time 
either to affirm or to deny the existence of the power 
that the argument imputes to us. If the power exists, the 
respondent [taxpayer] has not persuaded us that our dis- 
cretion should be moved to use it.”-—Supreme Court of the 
United States in United States of America v. Henry Prentiss 
& Company. No. 234. Oct. term, 1932. Reversing decision 
of Circuit Court of Appeals, Second Circuit, 57 Fed. (2d) 
676, which reversed the District Court decision. 


Collection of Bond in Connection with Abatement Claim. 
—Collection on bond for payment of tax, given in con- 
nection with a claim in abatement, may be made, though 
the statutory period for collection of the tax had expired 
at the time the bond was executed.—U. S. Circuit Court 
of Appeals, Fifth Circuit, in United States of America v. 
C. M. Root and Fidelity and Deposit Company of Maryland. 
No. 6706. Decision of District Court reversed. 


Community Property.—Dividends received in 1928 on 
stock that was community property under California law 
but which had been purchased by funds of the marital 
community acquired prior to the amendment of the Cali- 
fornia Civil Code on July 29, 1927, were wholly taxable 
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to the husband. Notwithstanding changes in California 
statutory law up to the year 1923, “the community prop- 
erty belonged to the husband, and of course the income 
on that property also belonged to him. * * * We en- 
tertain no doubt that after the amendment to the Code of 
California in 1923, as well as before, the husband’s control 
over the community property was such as to require that 
the income from such property was taxable * 

U. S. Circuit Court of Appeals; Ninth Circuit, in pit 
J. Hirsch v. United States of America. No. 6830. District 
Court decision affirmed. 


Corporation Deductions.—Corporation on the accrual 
basis should have been allowed to deduct from gross in- 
come in 1918 the amount of $10,110 representing a can- 
celled note for $7,500 and cash in the amount of $2,610 
turned over to the estate of a former officer who died in 
1918 as additional compensation for services rendered dur- 
ing his lifetime. The evidence is held to establish that 
his services as president, general manager, and principal 
salesman were reasonably worth the additional compen- 
sation which had been duly voted by the corporation’s board 
of directors. That the former officer died just before the 
passage of the directors’ vote was completed is held to 
be immaterial.—U. S. Circuit Court of Appeals, First Cir- 
cuit, in Taylor-Logan Co., Papermakers v. Thomas W. White, 
Collector of Internal Revenue. No. 2727. Oct. term, 1932. 
Decision of lower court reversed. 


Corporation Distributions.—Distribution in 1926 to the 
principal stockholders of a corporation, not strictly in pro- 
portion to their holdings, is held to be within the statutory 
definition of a dividend, having been made by order of 
the directors out of earnings and profits accumulated sub- 
sequent to February 28, 1913. The fact that it was re- 
ferred to as a gift in the resolution authorizing it is not 
determinative, “nor is the fact that the distribution was 
to some of the shareholders only and not to others, nor 
that it was divided among the stockholders in proportions 
other than their respective holdings of stock.”—Court of 
Appeals of the District of Columbia in Lincoln National 
Bank, Executor of the Estate of John W. Brawner, v. David 
Burnet, Commissioner. No. 5586. Decision of the Board 
of Tax Appeals, 23 BTA 1303, affirmed. 


Depletion of Oil Lands.—Lessees as assignors of interests 
in oil lands are entitled to depletion deduction. As lessees 
they acquired an economic interest which represented their 
capital investment and was subject to depletion under the 
1921 Act. “The language of the statute is broad enough 
to provide, at least, for every case in which the taxpayer 
has acquired, by investment, any interest in oil in place, 
and secures, by any form of legal relationship, income 
derived from the extraction of the oil, to which he must 
look for a return of his capital.”—Supreme Court of the 
United States in E. G. Palmer v. Mrs. Agnes McGraw! 
Bender, Administratrix, Estate of James G. Bender, Late Col- 
lector of Internal Revenue, District of Louisiana. No. 215. 
Oct. term, 1932. Reversing on this issue Circuit Court of 
Appeals decision, 57 Fed. (2d) 32, which affirmed District 
Court decision, 49 Fed. (2d) 316. 


Evasion of Surtaxes—Section 220.—Corporation organ- 
ized in 1920 is held to have been availed of in 1921 for the pur- 
pose of preventing surtax on its sole shareholder, except 
for a few shares to qualify directors, and to be subject to 
the 25 per cent additional tax under Section 220 of the 1921 
Act. During 1920, its principal shareholder transferred to 
it a large number of shares of stock, which he had held for 
some time before, and still more in 1921. He paid taxes 
upon a substantial income in 1918 and 1920, and borrowed 
largely from the corporation in 1920 and 1921. “These 
loans are incompatible with a purpose to strengthen the 
financial position of the petitioner, but entirely accord with 
a desire to get the equivalent of his dividends under another 
guise. While the Board has not so found, it may be as- 
sumed that the company’s income, including that derived 
from the shares, was no more than reasonable for its busi- 
ness needs.” The following contentions are held to be 
without merit: That Section 220 applies only when the 
accumulation is unreasonable for the corporate purposes; 
that it was applied retroactively, and, since it imposed a 
penalty, could not be constitutionally enforced before it was 
passed; that it is too uncertain in its terms to be valid; that 
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it offends the Tenth Amendment; and that the interpreta- 
tion adopted by the Board of Tax Appeals violated settled 
administrative construction.—United States Circuit Court of 
Appeals, Second Circuit, in United Business Corporation of 
America v. Commissioner of Internal Revenue. 


Losses.—Loss sustained in 1917 upon the liquidation of 
a subsidiary is deductible in that year for excess-profits 
tax purposes even though a consolidated return was filed 
by the two corporations for 1917, and the subsidiary was 
not formally dissolved until 1918. “The loss was a real 
one, suffered by a separate corporate entity and it was 
equally a loss suffered by the single business carried on 
by the two corporations during the period of their affilia- 
tion, ultimately reflected in the 1917 loss of capital invested 
in the business. While equitable principles of accounting 
applied to the business unit do not permit deduction of 
the loss twice, they do require its deduction once. Hence, 
the loss was deductible in 1917 under the statute and regu- 
lations controlling computation of taxable income, and its 
deduction is not forbidden by the regulations applicable to 
the consolidated return.”—Supreme Court of the United 
States in David Burnet, Commissioner, v. Aluminum Goods 
Manufacturing Company. No. 192. Oct. term, 1932. Af- 
firming Circuit Court of Appeals, Seventh Circuit, which 
reversed Board of Tax Appeals, 22 BTA 1. 


Purchase for Money of Assets of One Corporation by 
Another Distinguished from a Merger or Consolidation.— 
Sale of assets for cash paid and to be paid in the future 
is held to have occurred in 1926, rather than an exchange 
incident to a reorganization under the 1926 Act, where two 
corporations engaged in the ice business in the same lo- 
cality and owned and controlled by substantially the same 
stockholders sold their assets to a third corporation for 
part cash, the balance to be paid in installments evidenced 
by promissory notes. Such notes were mere evidence of 
an obligation to pay the purchase price and were not se- 
curities within the intendment of the Act.—Supreme Court 
of the United States, Fifth Circuit, in Pinellas Ice and Cold 
Storage Company v. Commissioner of Internal Revenue. No. 
182. Oct. term, 1932. Circuit Court of Appeals decision, 
57 Fed. (2d) 188, affirmed. 


Recovery of Taxes.—Recovery of tax credited against 
deficiencies for 1917 and 1918 after the statute of limita- 
tions for collection of such deficiencies had expired is de- 
nied where the taxpayer, by filing a claim for credit, had 
induced the Commissioner to refrain from collecting the 
tax when he might have done so. The Commissioner, upon 
receiving the claim for credit, requesting that overpay- 
ments for 1919, 1920, and 1921 be applied against the de- 
ficiencies for 1917 and 1918, proceeded to make a thorough 
investigation before acting upon the claim. The doctrine 
of equitable estoppel is applied—Court of Claims of the 
United States in Naumkeag Steam Cotton Company, a Cor- 
poration, v. The United States. No. L-327. Judge Littleton 
wrote a dissenting opinion. 


Refund Claims, Amendment of Where Original Claim 
Did Not Specify Any Specific Ground.—Amendment and 
amplification of a timely refund claim which stated no 
definite basis originally except that it was filed to protect 
the taxpayer’s rights pending determination of the tax 
liability for 1917 by the Commissioner is permissible as a 
basis for refund suit where such amplification, requesting 
special assessment, was made after the five-year statutory 
period, but before the Commissioner had acted on the 
original claim.—Supreme Court of the United States in 
United States of America v. Factors & Finance Company. 
No. 141. Oct term, 1932. Court of Claims decision, 73 
Ct. Cls. 707, 56 Fed. (2d) 902, affirmed. 
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Overpayment of taxes should be refunded to the tax- 
payer where a timely claim was filed stating “indefinite and 
general grounds”; the Commissioner, in acting upon such 
claim, made an audit of the taxpayer’s books, determined 
an oOverassessment in excess of the amount claimed, no- 
tified the taxpayer of such overassessment, and finally, but 
not until after a new claim setting forth the facts in detail 
was filed, refused to refund the amount because the grounds 
for refund were not fully set forth in the original claim. 
A claim which until amended or supplemented is an inade- 
quate compliance with the Treasury requirement that facts 
relied upon in support of a claim are to be stated under 
oath, seasonably filed, may be amended by specifying 
grounds, at any time before the claim in its original form 
has been rejected—Supreme Court of the United States 
in The United States of America v. Memphis Oil Company. 
No. 308. Oct. term, 1932. Decision of Court of Claims, 
59 Fed. (2d) 276, affirmed. 


Syndicates, Tax Liability——Distributive net earnings of 
a real estate syndicate in 1923 and 1925 were not taxable 
to the members, where such earnings, pursuant to the syn- 
dicate agreement, were held by one of its members as 
manager, for future investment or eventual distribution.— 
U. S. Circuit Court of Appeals, Second Circuit, in Frank 
G. Wild v. Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals, 24 BTA 691, reversed. 


Trusts.—Income in 1924, 1925, and 1926 from irrevocable 
trusts created by the taxpayer in 1923, such income being 
used to pay premiums on insurance policies on the tax- 
payer’s life, is taxable to the taxpayer under Section 219 
(h) of the 1924 and 1926 Acts, regardless of whether the 
trusts were revocable or irrevocable. That section is not 
unconstitutional as violative of the Fifth Amendment to 
the Constitution, and is applicable to an irrevocable trust 
created prior to the enactment of Section 219.—U. S. Cir- 
cuit Court of Appeals, Third Circuit, in Jrenee du Pont v. 
Commissioner of Internal Revenue. No. 4620. Oct. term, 


1932. Decision of Board of Tax Appeals, 20 BTA 482, 
affirmed. 


Waivers.—Assessment waiver as to 1920 taxes entered 
into between affiliated corporations and the Commis- 
sioner, after the period of limitations had expired and 
subsequent to the passage of the 1926 Act and prior to 
the 1928 Act, is ineffective because Section 1106 of the 
1926 Act not only barred the remedy but extinguished 
the liability. The repeal of Section 1106 of the 1926 Act 
by Section 612 of the 1928 Act did not and was not intended 
to revive liabilities for taxes which had been extinguished 
under Section 1106 nor to give validity to waivers filed 
after all liability for such taxes had been discharged.— 
U. S. Circuit Court of Appeals, First Circuit, in Commis- 
stoner of Internal Revenue v. Northern Coal Company; Com- 
missioner of Internal Revenue v. C. H. Sprague & Son 
Company. Nos. 2716, 2717. Decision of Board of Tax Ap- 
peals, 24 BTA 307, affirmed. 


Assessment waiver as to 1921 taxes executed on No- 
vember 9, 1926, after the statutory four-year assessment 
period was invalid. “Simply stated, the taxpayer waived 
its right, when it executed the waiver, to plead the statute 
of limitations as a defense to any attempt to collect these 
taxes but, as there was no liability to enforce at the time 
it waived the statute of limitations, it gave up nothing 
when it waived that defense. In every real sense the 
waiver was invalid.”—U. S. Circuit Court of Appeals, Sec- 
ond Circuit, in Commissioner of Internal Revenue v. Oswego 
and Syracuse Railroad Company. Decision of Board of Tax 
Appeals (unreported) affirmed. Circuit Judge L. Hand 
wrote a dissenting opinion. 

Assessment waiver as to 1918 taxes providing that “this 
waiver of the time for making any assessment as afore- 
said shall remain in effect until December 31, 1925,” did 
not expire at midnight of December 30 but covered De- 
cember 31.—U. S. Circuit Court of Appeals, Third Circuit, 
in Remington-Rand, Inc. v. The United States of America. 
No. 4942. Oct. term, 1932. District Court decision, 57 Fed. 
(2d) 1069, affirmed. 
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Taxation of Capital Employed in 
Interstate Commerce 


(Continued from page 57) 


trastate commerce, and it is manifestly unjust that 
interstate companies should only pay the naked ad 
valorem tax upon property having a fixed situs in the 
state and escape all of the other forms of tax, while 
those companies engaged in intrastate business pay 
the ad valorem tax upon their physical properties 
and are also subjected to the other forms of license, 
franchise, excise and other special taxes. In the light 
of the tremendous spread of corporation enterprise 
through holding companies and consolidations, it is 
unfair to the states for the interstate corporation to 
be relieved of the same measure of tax that its com- 
peting corporation engaged internally is compelled 
to pay. 

All argument, as to the condition presented, and 
the necessity for the consent of Congress to permit 
the states to tax capital employed in interstate com- 
merce would be idle. without some reference to show 
that Congress may legally grant such power to the 
states. There may be those who on first considera- 
tion would say the provision of the Constitution pro- 
hibiting states from laying imposts or duties would 
operate to prevent the states from the levy of an 
excise or license tax upon capital employed in inter- 
state commerce. The Supreme Court of the United 
States in the early history of our country settled that 
question for all time, in the case of Woodruff v. Par- 
ham, 75 U.S. (8 Wall.) 123, and in Dooley v. The 
United States, 183 U. S. 151. In the cases cited, the 
court held: 


The word “impost” as used in the Constitution, provid- 
ing that no state shall, without the consent of Congress, 
levy any imposts or duties on imports or exports does not 
relate to the shipment of goods between states, but to those 
brought in from foreign countries. 


As to Congressional consent to the exercise of the 
taxing power by the States over capital employed 
in interstate commerce, the Supreme Court of the 
United States has, in a number of cases, so plainly 
expressed the view, it no longer appears in the doubt- 
ful column. In the case of Brennan v. The City of 
Titusville, 153 U. S. 289, Mr. Justice Brewer, after 
quoting from the cases of Gibbons v. Ogden, 9 Wheat. 
1, and Brown v. Maryland, 12 Wheaton 419, written 
by John Marshall, states: 

We think it must be considered, in view of a long line 
of decisions, that it is settled that nothing which is a direct 
burden upon interstate commerce can be imposed by the 
State without the assent of Congress, and the silence of 
Congress in respect to any matter of interstate commerce is 
equivalent to a declaration on its part that it should be 
absolutely free. (Italics supplied.) — 

In the syllabus of that case similar language is 
used as follows: 

Nothing which is a direct burden upon interstate com- 
merce can be imposed by the State without the assent of 
Congress * * * (Italics supplied.) 

The foregoing shows clearly that the Supreme 
Court of the United States entertains no doubt of 
the power of Congress to grant its consent to the 
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states to levy a tax which otherwise would be con- 
strued to be a burden upon interstate commerce. 


The importance of the subject and the desirability 
of the end to be obtained, would justify the con- 
certed action of the several states to obtain the appro- 
priate legislation to effect the purpose. 
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EDITOR: 


Isn’t anybody going to stop the proposals in Congress for additional 
retroactive legislation to cut down the amount of interest payable on 
tax refunds? 


The present law is bad enough but, unless it is merely repealed, it 
should be let alone. 


The courts seem to be quite ready to hold that the Act of June 30, 
1932, has no application to interest for the period prior to that date. 
This seems to be the only possible meaning of the statute, notwithstand- 
ing the intention of the Treasury Department to obtain a different kind of 
a law and the official adoption of a different construction of the present 
law by the Treasury Department. 


Under the present law, therefore, after a few more court decisions have 
straightened out the Treasury Department, the 6 per cent rate should 
be applied up to June 30, 1932, and the 4 per cent rate thereafter. 


In view of the need for Governmental economy, this may be acceptable, 
although it is of course entirely unfair to the taxpayer who relied upon 
the law promising him interest at 6 per cent, when he paid a contested 
tax subject to claim for refund in preference to an appeal to the Board 
of Tax Appeals prior to payment. 


To extend this unfairness retroactively to the period prior to June 30, 
1932, and to introduce a wholly unfounded discrimination between those 
cases where judgment happened to be rendered before or after that date, 
is palpably inequitable, unconscionable, arbitrary and autocratic. 


In the common case of a contested portion of a 1918 or 1920 tax, paid 
under protest in 1923 or 1924, it is a purely accidental and irrelevant 
circumstance, depending perhaps on the condition of a court calendar or 
the time consumed in intervening appeals, whether the judgment for 
refund is recovered in May, 1932, or May, 1933. Certainly the interest 
up to June 30, 1932, should not for any reason be computed at a different 
rate. It is equally obvious that the same thing is true of a refund claim 
which remained pending in the Bureau of Internal Revenue until May, 
1933, perhaps awaiting the decision of the court in the case referred to. 

Although rétroactive tax legislation is always reprehensible, this is a 
particularly striking example. 
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Aspects of the Movement Toward Separation 
of Sources of State and Local Revenue 


(Continued from page 64) 


tion of separation should, however, be kept in mind. 
On the other hand, California, Pennsylvania, and 
Virginia have worse assessments according to this 
measure than are to be found in any other state, 
except Florida, Illinois, and rural properties in New 
Jersey. Even in New Jersey urban realty (if land 
alone may be accepted as typical) is better appraised 
than is characteristic city property in the two separa- 
tion states for which data are reported. The median 
of the samples of assessment ratios for rural prop- 
erty is 41.53 per cent in separation as compared with 
61.00 per cent in other states. The corresponding 
figures for urban assessments are 41.53 per cent and 
54.49 per cent respectively. 


The median of the coefficients of dispersion for 
the samples of rural assessment is 35.52 per cent for 
the separation and 32.60 per cent for the other states. 
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For urban properties, the medians are 35.95 and 32.39 
respectively. Use of the modified median (mean of 
the five middle instances, four in the case of an even 
number) makes little difference in either the central 
tendencies of assessment ratios or of coefficients of 
cispersion. 

If, then, the figures regarding deviation from uni- 
form assessments reported in the form of coefficients 
of dispersion be examined the same general conclu- 
sion must be reached. It is true that Florida, Illi- 


Year 
on which Rural 
computation real estate, 
— State is based per cent 
I. Separation States 
California* 1929 
North Carolina” 1928 77.9 
Pennsylvania® 

Crawford County 1925 51.8 

Westmoreland Co. 1925 48.6 

Wyoming County 1925 35.0 
Virginia® 1926 41.5 

Accomac County 1926 31.8 

Augusta County 1926 34.6 

Fauquier County 1926 33.6 

Halifax County 1926 43.0 

Nansemond County 1926 48.2 

Rockingham County 1926 38.9 

Cape Charles 1926 

Harrisonburg 1926 

Richmond 1926 

Suffolk 1926 

Winchester 1926 

II. Non-Separation States 
Arkansas°® 1921-25 35.0 
Colorado‘ 1926 61.0 
Connecticut® 1930 63.6 
Delaware" 

New Castle County 1927 78.6 
Florida ' 1923-24 21.8 
Illinois? 

10 counties 1927 

10 counties and city of 

Chicago 1927 
Indiana* 

12 cities and villages 1928-29 
Iowa* 

41 counties 1927 48.0 

8 cities 1927 

14 towns 1927 
Kansas' 1921-22 64.0 
Massachusetts™ 1923 54.1 
Minnesota* 

6 counties 1926-27 84.6 

6 cities 1926-27 
Mississippi" 

Missouri® 
x 6 counties ae 1924 62.7 
Nebraska* 
6 counties having full-time 
county assessors 1927-28 56.2 
6 counties not having full- 
time assessors 1927-28 61.1 
4 county assessor cities 1927-28 


3 non-county assessor 


cities 1927-28 





TABLE XVII 


PRECISION OF REAL ESTATE ASSESSMENTS IN VARIOUS STATES 


Average ratio of assessed to true value 


Rural Urban All 
real estate, real estate, real estate, real estate, real estate, 
per cent per cent per cent per cent per cent 
41.6 48.00 27.58 
29.20 
35.9 31.59 24.90 
35.4 35.50 37.89 
42.5 39.51 34.16 
40.8 44.43 44.26 
35.54 
25.80 
26.46 
32.46 
40.58 
42.12 _—- 
36.7 43.66 
28.0 37.74 
64.0 6.74 
60.0 40.78 
38.8 28.74 7 
56.0 41.80 33.71 
63.6 36.06 39.31 
29.40 
68.2 34.20 25.20 
19.4 69.60 68.92 - 
34.1 51.60 
35.0 45.10 
76.3 31.95 
19.16 
52.2 32.06 
50.3 32.73 
31.00 
23.76 
22.89 
83.2 25.97 
41.0 40.77 
55.4 —— 
29.18 
23.42 
53.6 28.43 
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nois, Washington, and West Virginia have distinctly 
higher coefficients of dispersion than are to be found 
in most of the separation states; but these are 
exceptional. 

In every case in which a quantitative, statistical 
measure of efficiency in assessments can be applied, 
the separation states appear to be inferior to the others, 

It will be observed that in all instances the states 
which rival the separation states in weakness of as- 
sessment results are those which for some other 











Average deviation from uniformity 
Urban All 
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TABLE XVII (Continued) 
PRECISION OF REAL ESTATE ASSESSMENTS IN VARIOUS STATES 


Average ratio of assessed to true value 
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Average deviation from uniformity 

















mA Rural Urban All Rural Urban All 
computation real estate, Teal estate, real estate, real estate, real estate, real estate, 
State is based per cent per cent per cent per cent per cent per cent 
New Jersey” 
10 counties (land only) 1930 37.5 44.22 
8 cities (land only) 1930 50.5 40.75 
New York 1915-259 49.1 
1929" 69.5 15.45 
Ohio*® 1925 83.1 24.83 
Oregon‘ ta 1926 43.1 43.9 37.63 35.03 
Washington" Z 1921-28 49.0 53.00 
West Virginia’ 1929 69.6 64.4 65.2 52.33 59.40 60.61 
Undeveloped land 1929 61.5 79.09 ¥ 
Wisconsin* 
12 counties 1927 92.4 16.35 
3 cities 1927 725 25:12 
J 11 villages 1927 83.0 18.91 





* California Tax Commission, op. cit., p. 157; dispersion of rural as- 
sessments reported in Ellsworth, loc. cit. 

> Tax Commission, Report, 1928, p. 170. 

¢ Computed from data in F. P. Weaver, “Rural Taxation in Penn- 
sylvania,” Some Phases of Taxation in Pennsylvania, Pennsylvania 
Department of Agriculture, Bulletin, vol. 9, no. 24, Part I. 

4 Computed from data in Ballinger and Coombs, op. cit. 

¢ Computed from data in C. O. Brannon, “Farm Tax Problem in 
Arkansas,” Arkansas Agricultural Experiment Station, Bulletin 223, 
p.. 25. 

t Whitney Coombs, L. A. Moorhouse and Burton D. Seeley, “Some 
Colorado Tax Problems,’ Colorado Experiment Station, Bulletin 346, 
September, 1928, pp. 41-43. 

& Computed from data in M. Slade Kendrick, ‘Taxation in Con- 
necticut,” Storrs Agricultural Experiment Station, Connecticut Agri- 
cultural College, Bulletin 166, September, 1930, p. 157. 

hM. M. Daugherty, “The Assessment and Equalization of Real 
Property in Delaware,’ University of Delaware Agricultural Experi- 
ment Station, Bulletin 159, December, 1928, pp. 27, 50. Averages 
weighted on basis of valuation. 

i Computed from data in John G. Eldridge and Oscar L. Durrance, 
“The Assessment of Real Estate for Purposes of Taxation: A Study 
in Local Taxation,’ University of Florida, Bureau of Economic and 
Business Research, Economic Series, vol. 1, no. 1, October, 1930, 


. 12, 14. 

j Herbert D. Simpson, “The Tax Situation in Illinois,” The Institute 
for Research in Land Economics and Public Utilities, Northwestern 
er : one in Public Finance, Research Monograph, No. 1, 
pp. 24, 26, 55. 

k Richard W. Nelson and George W. Mitchell, “Assessment of Real 
Estate in Iowa and Other Mid-Western States,” Bureau of Business 
Research, College of Commerce, State University of Iowa, Iowa Studies 
in Business, no. 10, January, 1931, pp. 150 f. 


reason have little or no state supervision of local 
assessments ; whereas those states which do maintain 
state supervision of local assessments uniformly have 
better assessments, and those (for example Minne- 
sota and Wisconsin) which have the most highly 
developed central control over local assessments are 
the states which enjoy the most efficient results from 
the operation of their assessment machinery. 


Certain incidental observations based on Table XVH 
may be worth while. In the first place, because 
assessments are county unit problems in separation 
states, data for individual counties have been shown 
as far as possible. But the same procedure has been 
avoided in the case of other states because the gen- 
eral level of assessments is a problem at issue for 
all of them. Secondly, there is great and erratic dif- 
ference between rural and urban assessments. 
Finally, there seems to be a slight tendency for states 
which have low ratios of assessed to market value 
to have also high coefficients of dispersion and for 
those having high assessment ratios to have low co- 
efficients. This is especially noticeable with respect 
to the extreme cases like Florida and Illinois, on the 


! Whitney Coombs, “Taxation of Farm Property,” U. S. Dept. of 
Agriculture, Technical Bulletin 172, February, 1930, pp. 45 f. 

m Computed from data in Hubert W. Yount “Farm Taxes and Assess- 
ments in Massachusetts,” Massachusetts Agricultural Experiment Sta- 
tion, Bulletin 235, April, 1927, p. 97. J 

» Computed from data in Research Commission of the State of Mis- 
sissippi, Report on a Survey of the Organization and Administration 
of State and County Government in Mississippi, 1932, p. 99. | 

° “Taxation of Farms in Missouri,” University of Missouri, College 
of Agriculture, Agricultural Experiment Station, Research Bulletin 93, 
November, 1926, p. 10. 


_P Computed from data in Commission to Investigate County and Mu- 
nicipal Taxation and Expenditures, “The Revenue System of New 
Jersey,” Report No. 6, 1931, p. 106. 


4 Coombs, op. cit., p. 49. 


®t Chester B. Pond, Full Value Real Estate Assessment as a Pre- 
requisite to State Aid in New York, Special Report of the New York 
State Tax Commission, no. 3. 


®* Computed from data in H. R. Moore, “Taxation as Related to the 
Property and Income of Ohio Farmers,” Ohio Agricultural Experiment 
Station Bulletin 459, September, 1930, pp. 34-35. 


t“A Study in the Ratios of Assessed Values to Sale Values of Real 
Property in Oregon,” Oregon State Agricultural College, Agricultural 
Experiment Station, Station Bulletin 233, June, 1928, pp. 32, 38-39. 
Averages are weighted on basis of valuation. 


"Daniel Pingree and R. C. Hall, “Assessment Ratios of Rural Real 
Estate in Washington and Oregon,” Progress Report of the Forest Tax- 
— mere so 6, U. S. Department of Agriculture, February 15, 
1 > pp. t2,. 19. 


.Y Computed from data in Blakey, Report on Taxation in West Vir- 
ginia, pp. 116, 118, 120-124. 


one hand, and Wisconsin and Minnesota on the 
other. | 


5. Conclusion. 


As far as data presented in this paper lead to a 
definite conclusion, it is that adoption or rejection 
of separation, from the point of view of fiscal prog- 
ress, is in itself virtually a matter of indifference. 
In a minor degree the statistics show that separation 
states disclose particular advantages or, perhaps 
more frequently, disadvantages; but the results di- 
rectly attributable to the policy are inconclusive. 


However, the decentralization of assessment ma- 
chinery which has normally accompanied separation 
is shown to be a grave error. It is clear too from 
Table XVII that the same result emerges irrespec- 
tive of whether or not a separation policy is adopted, 
but it is also clear that separation practically guar- 
antees a program of local home-rule in assessment 
administration. In other words, decentralization of 
administration, an incidental by-product of separa- 
tion, is the decisive argument against the plan which 
this analysis discloses. 
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Readings in Public Finance and Taxation, Mills and Starr 
The Macmillan Company. 823 pages. Price $3.50. 


Although this volume is intended primarily to supplement 
the instruction usually given by lectures and text-books in 
college courses of finance and taxation, the selections afford 
valuable material for those engaged in the practical work 
of shaping the taxation and finance programs of state and 
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Taxation in Minnesota, by Roy G. Blakey, Professor of 
Economics, University of Minnesota, and Associates. Pub- 
lished by The University of Minnesota Press. 627 pages. 
Price—Cloth, $2.00; Paper, $1.00. 


This tax study was made possible by a grant of funds to 
the University of Minnesota for research by the Rockefeller 
Foundation. The volume with its subject a controversial 
one was not written, says the foreword, to please anybody 
except those who want to know what is as a basis of deter- 
mining what ought to be. 


Examination of the contents indicates that a worthy con- 
tribution has been made to the promotion of intelligence and 
equity in dealing not only with the raising of public reve- 
nue in Minnesota but in other states as well. 
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of the subjects covered: 1. The Tax Situation in Minne- 
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tion; 11. Railroad Taxation; 12. The Taxation of Public 
Utilities; 13. Highway Finance; 14. Public School Finance; 
15. The State Income Tax. Valuable information on Min- 
nesota Incomes, Inheritance and Estate Taxes and Sales 
Taxes is provided in appendices. 
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